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NO. 27818

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

Pl YAPORN TANAKA, Pl aintiff-Appellee/ Cross-Appellant, v.
TROY YOSHI O TANAKA, Def endant - Appel | ant/ Cross- Appel | ee

APPEAL FROM THE FAM LY COURT OF THE FIRST CI RCU T
(FC-Divorce No. 03-1-1971)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakarmura, C J. and Fujise, J.,
w th Watanabe J., concurring separately)

Def endant - Appel | ant/ Cr oss- Appel | ee Troy Yoshi o Tanaka
(Husband) appeals froma divorce decree entered by the Famly
Court of the First Crcuit (famly court)® on March 13, 2006.
Plaintiff-Appelleel/ Cross-Appel |l ant Piyaporn Tanaka (Wfe) cross-
appeal s fromthe sane divorce decree.

After a careful review of the issues raised, argunents
advanced, applicable law, and the record in this case, we resolve
Husband' s appeal and Wfe's cross-appeal as foll ows:

A Husband's O ai ns

1. The famly court did not err in distinguishing
Antolik v. Harvey, 7 Haw. App. 313, 761 P.2d 305 (1988), and
adopting Wfe's valuation of Husband's business, Kitchen & Bath

Renodel i ng (K&BR), which did not contain the value of goodw ||
personal to the owner and operator, i.e., Husband. As Wfe's
expert, John Candon, CPA/ ABV, ASA, CBA, CFE (Candon), noted,
Antol ik invol ved a singl e-enpl oyee professional services
enterprise. By contrast, Candon reported that K&BR operated
under a trade nane separate fromany personality, maintained a
wel | -trai ned work force, spent $10,000 in advertising, and
attracted custoners based on the good reputation it had earned
over the years for its renovation work. Candon opined that K&BR

1 The Honorable Christine E. Kuriyama presided.



NOT FOR PUBLICATION IN WEST'SHAWAI‘Il REPORTS AND PACIFIC REPORTER

could continue to profitably operate w thout Husband, by hiring a
conpet ent manager. Based on this evidence, which the famly
court found credible, it was not clearly erroneous to find that
the K&BR val uation did not include an el enent of personal
goodwi | | .

2. The famly court did not err in excluding the
testinmony and report of Dr. Marvin Acklin (Dr. Acklin) regarding
an alleged incident of famly violence agai nst Husband's twel ve
year-old son froma previous marriage (Son) by Wfe. The famly
court had excluded Son's testinony, a ruling Husband does not
chal l enge on appeal. No other evidence of this incident was
proffered. Husband sought to introduce Dr. Acklin's report and
testinony regarding Son's description of the alleged incident as
a substitute for Son's testinmony. Dr. Acklin had not been listed
as an expert before Son made the disclosure of the alleged
i ncident, nor had Son's therapist been |isted as an expert
wi tness. The description of the alleged incident contained in
the proffered testinony and report was undi sputedly hearsay, and
not adm ssible as a basis of Dr. Acklin's expert opinion as there
was no matter upon which Dr. Acklin's expert opinion was
necessary. See Hawaii Rules of Evidence Rule 703. The famly
court's decision to exclude Dr. Acklin's report and testinony on
hear say grounds was correct.

B. Wfe's Cains

1. The famly court did not err in its calculation of
child support pursuant to the "2004 Anmended Hawai ‘i Child Support
Qui delines" and the "Instructions for the 2004 Hawai ‘i Child
Support Cuidelines." In this regard, Wfe challenges the famly
court's determ nation of nonthly inconme for the parties. The
monthly income inputed to Wfe was equal to the anobunt she had
earned as a full-tinme enployee. This figure was al so supported
by testinony by Husband' s expert w tness who anal yzed Wfe's
resunme and the enploynment market in Wfe's chosen field. Husband
listed $5,000 as his monthly inconme, a figure that he reported
for over two years and the court accepted. Wfe did not provide
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evi dence that Husband's inconme was nore than this figure. W
conclude that the famly court did not err in its calculations of
mont hly incone of the parties.

2. The famly court did not abuse its discretion in
denying Wfe's request for transitional alinony. Once again,
Wfe challenges the famly court's inputation of $2,600 as her
monthly income as the basis for her argunent that the famly
court erred in denying her transitional alinony request. As we
have al ready concl uded the inputation of $2,600 as Wfe's nonthly
i ncome was supported by the evidence, this claimis also w thout
merit. To the extent Wfe also challenges the denial of her
al i nrony request based on Husband's incone, we also reject her
claimas she failed to establish a need for alinony insofar as
she did not present evidence that her expenses woul d exceed her
income and assets. See Cassiday v. Cassiday, 6 Haw. App. 207,
208, 716 P.2d 1145, 1146 (1985), rev'd on other grounds, 68 Haw.
383, 716 P.2d 1133 (1986) ("If there is no need for spousal
support, then there is no obligation to pay.").

Ther ef or e,

| T I S HEREBY ORDERED t hat the March 13, 2006 Decree
Granting Absolute Divorce and Awarding Child Custody of the
Fam |y Court of the First Crcuit is affirned.

DATED: Honol ul u, Hawai ‘i, Decenber 28, 2009.
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