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NO. 27953

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

CITY BANK, Plaintiff/CounterclaimDefendant/ Appell ee,
v. ARTEM O MARCOS ABAD, | NDI VI DUALLY AND AS
TRUSTEE OF THE ARTEM O M ABAD REVOCABLE TRUST;
GLORI A PASCUA ABAD, | NDI VI DUALLY AND AS TRUSTEE OF
THE GLORI A P. ABAD REVOCABLE TRUST; JENNI FER ABAD,
Def endant s/ Cr oss- Cl ai m Def endant s/ Appel | ants, and
FI NANCE FACTCRS, LIM TED, Defendant/ Cross-
cl ai mant / Count er cl ai mant / Appel | ee; DI RECTOR OF
BUDGET AND FI SCAL SERVI CES, CITY AND COUNTY OF
HONCLULU, Defendants/ Cross-C aim
Def endant s/ Appel | ees; and FELI X PASCUA; JOHN DOES
1-50; JANE DCES 1-50; DOE PARTNERSHI PS 1-50; DCE
CORPORATI ONS, DCE " NON- PROFI T"  CORPORATI ONS 1- 10,
and DOE GOVERNMENTAL UNI TS 1-50, Defendants; and
FI NANCE FACTORS, LIMTED, Third-Party Plaintiff-
Appel | ee, v. AMERI CAN GENERAL FI NANCE, | NC.,
Third-Party Def endant - Appel |l ee, and ERLI NDA
GONZALES and W LSON U. PASCUA, individually and
doi ng busi ness as HONLAND REALTY, Third-Party
Def endant s

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(Giv. No. 01-1-0995)

SUMVARY DI SPCSI TI ON ORDER
(By: Foley, Presiding Judge, Fujise and Leonard, JJ.)

In this appeal froma post-judgnent proceeding in a
forecl osure | awsuit, Defendants/Cross-C ai m Def endant s/ Appel | ants
Artemi o Marcos Abad, G oria Pascua Abad and Jennifer Abad (the
Abad Defendants) appeal fromthe April 25, 2006 "Order Denying
t he Abad Defendants' Rule 60(b)(4) Mtion to Set Aside: (1)

Fi ndi ngs of Fact, Conclusions of Law and Order G anting Defendant
and Third-Party Plaintiff Finance Factors, Limted s Mtion for
Def aul t Judgnent Agai nst Defendants Artem o Marcos Abad,

I ndi vidually and as Trustee of the Artemo M Abad Revocabl e
Trust, Goria P. Abad, Individually and as Trustee of the Goria
Pascua Abad Revocable Trust, Jennifer Abad and Felix Pascua and
Summary Judgnent as to AlIl Other Parties and for Interlocutory
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Decree of Foreclosure as to AIl Cains and Al Parties Filed on
May 24, 2001, Filed on March 4, 2002,[' [](2) Findings of Fact,
Concl usi ons of Law and Order Granting Plaintiff's Mtion for
Summary Judgnent on Al C ains and Against Al Parties,
Interl ocutory Decree of Foreclosure and Order of Sale, Filed
February 6, 2002,[?] and (3) Al Subsequent Orders, Judgnents,
Conmi ssioner's Deeds, Title Transfers, and Wits in this Action
Ent ered Pursuant Thereto" (the April 25, 2006 Post-Judgment
Order) entered by the Crcuit Court of the First Crcuit (circuit
court).?

The Abad Defendants argue on appeal that the circuit

court erred

in denying [Hawai ‘i Rules of Civil Procedure (HRCP)] Rule
60(b)(4) relief as it originally lacked jurisdiction
pursuant [to] the automatic stay provisions of Section 362
of Tile [sic] 11 of the United States Code and the decision
of the Intermediate Court of Appeals held in Island

I nsurance Co., Inc. v. Santos, 86 [Hawai ‘] 363, 949 P.2d
203 (App. 1997), to auction the subject properties and to
confirmthe subject foreclosure sales.

BACKGROUND
In order to purchase real estate in Pearl Cty* (the
Pearl City Property) and Salt Lake® (the Salt Lake Property), the
Abad Defendants obtained |loans from Cty Bank, Defendant/Cross-
cl ai mant/ Countercl ai mant/ Third-Party Plaintiff/Appell ee Finance

Factors, Limted (Finance Factors), and Third-Party
Def endant / Appel | ee Anerican General Finance, Inc. (American

! Hereinafter referred to as the "March 4, 2002 Forecl osure
O der. "

2 This order was filed on June 20, 2002 and is hereinafter
referred to as "the June 20, 2002 Foreclosure Oder."

8 The Honorable Karen N. Bl ondi n presided.

“ This property is |located at 98-1457 Ho‘onehi e Loop, Pearl
Cty, Hawai ‘i.

® This property is |located at 3345 ‘Al a Akulikuli Street,
Honol ul u, Hawai ‘i .
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CGeneral). The Abad Defendants nortgaged the Pearl City Property
and the Salt Lake Property to Finance Factors. The Abad

Def endants additionally nortgaged the Salt Lake Property to Gty
Bank. The Abad Defendants additionally nortgaged the Pearl Gty
Property to American General. The Abad Defendants eventually
defaul ted on sonme of the |oans.

City Bank filed a conplaint to foreclose on the Salt
Lake Property agai nst the Abad Defendants, Finance Factors,

Def endant s/ Cr oss- C ai m Def endant s/ Appel | ees the Director of
Budget and Fiscal Services of the City and County of Honol ulu
(the City) and Felix Pascua.

Fi nance Factors asserted a counterclaimfor foreclosure
against Cty Bank and a cross-claimfor forecl osure against the
Abad Defendants, the Cty, and Felix Pascua. Finance Factors
al so asserted a third-party conplaint for foreclosure agai nst
Anmerican General, and Third-Party Defendants Erlinda Gonzal es
(Gonzal es) and W1l son U. Pascua doi ng busi ness as Honl and Real ty
(Wl son Pascua).

Thereafter, the follow ng events occurred:

. The circuit court entered the March 4, 2002 Forecl osure
Order, granting Finance Factors's notion for default
j udgnent agai nst the Abad Defendants and Fel i x Pascua,
and summary judgnent against all other parties on
Fi nance Factors's counterclaim Finance Factors's
cross-clains, and Finance Factors's third-party cl ai ns.

. On March 4, 2002, the circuit court entered an HRCP
Rul e 54(b) certified judgnment of foreclosure in favor
of Finance Factors and (a) against Cty Bank on Finance
Factors's counterclaim (b) against the Abad
Def endants, the City, and Felix Pascua on Fi nance
Factors's cross-claim and (c) agai nst Anmerican
Ceneral, CGonzales, and Felix Pascua on Fi nance
Factors's third-party conpl aint.

. The circuit court entered the June 20, 2002 Forecl osure
Order granting Gty Bank's notion for summary judgnment
agai nst the Abad Defendants, Finance Factors, the Gty
and Felix Pascua on City Bank's conplaint for
forecl osure.

. On June 20, 2002, the circuit court entered an HRCP
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54(b) certified judgnent of foreclosure in favor of
Cty Bank and agai nst the Abad Def endants, Finance
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Factors, the City, and Felix Pascua as to City Bank's
conpl aint for foreclosure.

. On August 8, 2002, the United States Bankruptcy Court
for the District of Hawai‘i (Bankruptcy Court) granted
Fi nance Factors's unopposed notion for relief fromthe
automatic stay caused by the filing of Goria Abad's
bankruptcy petition. This relief fromthe stay was
granted "'in rem because the Debtor and ot her persons
who claiman interest in the Property have not acted in
good faith to reorgani ze or seek discharge of their
debts . . . . As used herein, "inrem relief neans
that the relief fromstay is granted not only
personal | y agai nst the Debtor but with respect to the
subj ect property."® Notice of this order was served on
t he Abad Defendants' attorney on August 19, 2002.

. After a notion and hearing, the Bankruptcy Court
granted Gty Bank relief fromthe automatic stay
created by Goria Abad's petition for bankruptcy. This
Septenber 9, 2002 order was also granted "in reni but
applied to the Salt Lake Property only. Notice of this
order was served on the Abad Defendants' attorney on
Sept enber 13, 2002.

. On October 8, 2002, the foreclosure auction for the
Salt Lake Property and the Pearl Cty Property
occurred.

. On Novenber 14, 2002, Goria Pascua Abad filed a notice
of appeal fromthe June 20, 2002 Forecl osure O der
whi ch the suprene court clerk docketed as suprene court
case nunber 25474.

. On Novenber 14, 2002, the Abad Defendants noved the
circuit court to set aside the March 4, 2002
Forecl osure Order pursuant to HRCP 60(b), arguing that
the circuit court |acked subject matter jurisdiction
based on their claimthat the nortgage | oan was void as
it was nade with an unlicensed nortgage broker.

. On Decenber 24, 2002, the circuit court denied the Abad
Def endants’ HRCP 60(b) notion to set aside the March 4,
2002 Forecl osure Order.

. On January 15, 2003, the Abad Defendants filed a notice
of appeal fromthe Decenber 24, 2002 order denying the
Abad Defendants' HRCP 60(b) notion to set aside the

® The "subject property" included both the Pearl City
Property and the Salt Lake Property.

5
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March 4, 2002 Foreclosure Order, which the suprene
court clerk docketed as suprenme court case nunber
25587.

. On February 12, 2003, the circuit court entered an
order and HRCP Rul e 52(b)-certified judgment confirmng
the sales of the Salt Lake Property’ and the Pearl City
Property® to third-party purchasers and directing the
distribution of the sal es proceeds.

. On March 14, 2003, the Abad Defendants filed a notice
of appeal fromthe February 12, 2003 order and the
February 12, 2003 HRCP 54(b) judgnent, which the
suprene court clerk docketed as suprene court case
nunber 25693.

. On January 12, 2005, we issued a published opinion on
t he consol i dated appeal s of suprene court case nunbers
25474, 25587, and 25693 that dism ssed parts of the
appeal and affirnmed the orders that were the subject of
the remaining parts of the appeal. dty Bank v. Abad,
106 Hawai ‘i 406, 105 P.3d 1212 (App. 2005) (Abad 1).
In this opinion, we

. Di sm ssed the appeal in nunber 25474 as untinely,

. Di sm ssed the appeal in nunber 25693 as untinely
in part and premature in part, and

. I n nunber 25587, dism ssed the appeal fromthe
circuit court's Novenber 14, 2002 oral
confirmati on of the forecl osure sales and affirned
t he Decenber 24, 2002 order denying the Abad
Def endant s’ Novenber 14, 2002 HRCP Rul e 60(b)
not i on.

. In so doing, we ruled that the Abad Defendants had
not shown the Bankruptcy Court's "in renm orders
lifting the automati c bankruptcy stay as to
Fi nance Factors and City Bank were invalid, either

T On May 9, 2003, the circuit court extended the tine to
close the sale of the Salt Lake Property for one day, or March
20, 2003, to conformw th the actual date of closing on the Salt
Lake Property.

& On April 11, 2003, the circuit court extended the tine to
close the sale of the Pearl City Property to ten days after the
date of the order, or April 21, 2003. A wit of possession for
the Pearl City Property was issued by the circuit court on My 6,
2003.
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because the Bankruptcy Court "lacked jurisdiction
of the parties or otherwi se acted in a manner
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i nconsistent with due process of law. " Abad |
106 Hawai i at 411, P.3d at 1217.

. Central Pacific Bank becane City Bank's
successor-in-interest in this case as the result of a
corporate nerger between Central Pacific Bank and Gty
Bank.

On February 21, 2006, the Abad Defendants agai n noved
the circuit court pursuant to HRCP Rule 60(b) to set aside (1)
the March 4, 2002 Foreclosure Order, (2) the June 20, 2002
Forecl osure Order, and (3) all subsequent orders and judgnents
that the circuit court entered pursuant thereto. The circuit
court denied this notion by way of its April 25, 2006 Post-
Judgnent Order. On May 24, 2006, the Abad Defendants filed a

noti ce of appeal fromthe April 25, 2006 Post-Judgnent order.

JURI SDI CTI ON
Bef ore we consider the nerits of this appeal, we nust

deci de whet her we have jurisdiction to consider this matter. "An
appel late court has . . . an independent obligation to ensure
jurisdiction over each case and to dism ss the appeal sua sponte
if ajurisdictional defect exits." State v. G aybeard, 93
Hawai i 513, 516, 6 P.3d 385, 388 (App. 2000).

This is an appeal from a post-judgnent order. Hawaii
Revi sed Statutes (HRS) 8 641-1(a) (Supp. 2005) authorizes appeals
fromfinal judgnments, orders or decrees. "A post-judgnment order

is an appeal able final order under HRS § 641-1(a) if the order
ends the proceedings, |eaving nothing further to be
acconplished.” Dtto v. MCurdy, 103 Hawai ‘i 153, 157, 80 P. 3d
974, 978 (2003). Although, for the purpose of appealability, a
separate judgnent is usually necessary under HRCP Rule 58 and the
hol ding in Jenkins v. Cades Scutte Fleming & Wight, 76 Hawai ‘i
115, 119, 869 P.2d 1334, 1338 (1994), "the separate judgnent
requirenent articulated in Jenkins is inapposite in the post-
judgnent context." Ditto, 103 Hawai ‘i at 158, 80 P.3d at 979.
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Accordingly, we initially appear to have jurisdiction over this
appeal pursuant to HRS § 641-1(a).
However,

A case is moot if it has lost its character as a present,
live controversy of the kind that must exist if courts are
to avoid advisory opinions on abstract propositions of |aw.
The rule is one of the prudential rules of judicial self-
governance founded in concern about the proper--and properly
limted--role of the courts in a denmocratic society. W
have said the suit must remain alive throughout the course

of litigation to the nonment of final appellate disposition
to escape the mpotness bar . . . . Sinmply put, a case is

nmoot if the reviewing court can no |onger grant effective

relief.

Kaho‘ohanohano v. State, 114 Hawai ‘i 302, 332, 162 P.3d 696, 726
(2007) (enphasis renoved, citations, internal quotation marks,

and brackets omtted, and format altered).

Thus, for exanple, in an appeal froma forecl osure
case, the defendants' failure to stay the effect of an order
confirmng a foreclosure sale of property to a third-party, which
apparently was a good faith purchaser, rendered noot the
def endants' appeal fromthe order confirmng the sale. City Bank
v. Saje Ventures Il, 7 Haw. App. 130, 132, 748 P.2d 812, 814
(1988). In support of the decision, we relied on the general

rule that "the right of a good faith purchaser to receive
property acquired at a judicial sale cannot be affected by the
reversal of an order ratifying the sale where a supersedeas bond
has not been filed." 1d. at 133, 748 P.2d at 814 (internal
guotation marks and citation omtted).

Since the Saje Defendants did not stay the effect of the
confirmati on order and since there has been a closing of the
sal e of the Property to Outrigger which cannot be undone
under the facts and the |l aw, we cannot grant the relief
sought by the Saje Defendants. Therefore, the appeal is
moot and must be di sm ssed

1d. at 132, 748 P.2d at 814.
In the instant case, the Abad Defendants did not file a
super sedeas bond and obtain a court order staying the
February 12, 2003 judgnent confirmng the forecl osure sales.
Li ke the debtor in Gty Bank v. Saje Ventures |II, the Abad
Def endants ask this court to reverse the April 25, 2006 Post -
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Judgnent Order, although they did not file a supersedeas bond and
obtain a court order staying the February 6, 2003 order and
j udgnment confirmng the forecl osure sale.
Granted, "[a]n exception to the rule is where the
reversal is based on jurisdictional grounds[,]" and the Abad
Def endants are arguing that the circuit court |acked jurisdiction
to enter the February 12, 2003 order and judgnment confirmng the
forecl osure sale. Nevertheless, an exam nation of the Abad
Def endant's prior appeal and our decision in Abad I, shows that
t he Abad Defendants were raising the sane jurisdiction argunent
that was rejected by this court in Abad I. In Abad I, this court
held that the Abad Defendants failed to carry their burden on
appeal, that is to say, did not show that the Bankruptcy Court's
order lifting its stay over the properties in question was
invalid and thus rejected the Abad Defendants' argunent that the
circuit court |acked jurisdiction to confirmthe sales of the
properties in this case.
It is true that the Supreme Court of Hawai ‘i has
explicitly recogni zed three exceptions to the nootness doctri ne:
(1) the "capable of repetition, yet evading review
exception (the CRER exception);
(2) the public interest exception; and
(3) the collateral consequences exception.
Ham [ton Ex Rel Lethemv. Lethem 119 Hawai ‘i 1, 5-10, 193 P.3d
839, 843-48 (2008). However, none of these three exceptions
applies to the instant case.
Wth regard to the CRER exception

[t]he phrase, "capable of repetition, yet evading review"
means that a court will not dism ss a case on the grounds of
noot ness where a chall enged governmental action would evade
full review because the passage of time would prevent any
single plaintiff fromremaining subject to the restriction
conmpl ai ned of for the period necessary to conplete the

I awsui t .

Lethem 119 Hawai‘i at 5, 193 P.3d at 843 (citation and sone
internal quotation marks omtted). The CRER exception to the
noot ness doctrine does not appear to apply to the instant case

10
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because the instant case would not evade review but for the fact
that the Abad Defendants chose not to file a supersedeas bond.
Therefore, the CRER exception to the nootness doctrine does not
apply to the instant case.

Wth regard to the public interest exception, the
Suprene Court of Hawai ‘i has explained that, "[w hen anal yzi ng
the public interest exception, this court |ooks to (1) the public
or private nature of the question presented, (2) the desirability
of an authoritative determ nation for future guidance of public
officers, and (3) the likelihood of future recurrence of the
guestion.”™ Lethem 119 Hawai ‘i at 6-7, 193 P.3d at 844-45
(citation, internal quotation marks, and brackets omtted). The
public interest exception to the nootness doctrine does not
appear to apply to the instant case because (1) a foreclosure
case arises out of a private contract between parties that does
not involve the governnent, and, thus, a foreclosure is nore of a
di spute of a private nature rather than a public nature, (2) an
authoritative determ nation for future guidance already exists
within the holding in Saje Ventures Il, 7 Haw. App. at 132, 748
P.2d at 814, and (3) the questions within the instant case w |

recur only when parties choose not to file a supersedeas bond to
stay the circuit court's ruling pending appeal. Therefore, the
public interest exception to the npotness doctrine does not
appear to apply to the instant case.

Wth regard to the collateral consequences excepti on,
the Suprene Court of Hawai ‘i has "adopted the collatera
consequences exception to the nootness doctrine in cases
i nvol vi ng donestic violence TROs where there is a reasonabl e
possibility that prejudicial collateral consequences will occur
as aresult of the entry of the TRO" Lethem 119 Hawai ‘i at 9-
10, 193 P.3d at 847-48 (internal quotation marks omtted). The
col | ateral consequences exception to the nootness doctrine does
not apply to the instant case because the instant case does not
i nvol ve donestic violence or a tenporary restraining order.
Furthernore, the Abad Defendants coul d have avoi ded any

11
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prejudicial collateral consequences if they filed a supersedeas
bond to stay the circuit court's ruling pending this appeal.
Therefore, the collateral consequences exception to the npotness
doctrine does not apply to the instant case.

Qur disposition makes it unnecessary to reach the Abad
Def endant s’ ot her argunents on appeal .

CONCLUSI ON
Therefore, this appeal fromthe April 25, 2006 Post -
Judgnent Order of the Gircuit Court of the First Grcuit is
her eby di sm ssed.
DATED: Honol ul u, Hawai ‘i, Decenber 28, 2009.

On the briefs:

Gary V. Dubi n,
for Defendants/ Cross-C aim
Def endant s/ Appel | ant s. Presi di ng Judge

Donald K O Wng

Paul B. K. Wong

Kara M L. Young Associ ate Judge
(McCorriston M I I er Mikai

MacKi nnon) ,

for Def endant/ Cross-

cl ai mant / Count er cl ai mant/

Third-Party Plaintiff/Appellee Associ at e Judge
Fi nance Factors, Limted.

Mtzi A Lee

(Ching & Lee),

for Plaintiff/Counterclaim
Def endant / Appel | ee Central

Paci fic Bank, Successor by
Merger to City Bank.

12



