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NO. 28221

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

KEMPER & WATTS, Plaintiff-Appelleel/Cross-Appellant, v.
GORDON T.H. CHI NG individually, Defendant-Appellant/Cross-
Appel l ee, and GORDON T.H. CHING in the Capacity as Personal

Representative of the Estate of Esther Ching,
Def endant / Cr oss- Appel | ee

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CI RCUI T
(Givil No. 04-1-0510)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Watanabe, Presiding Judge, Foley and Fujise, JJ.)

Def endant - Appel | ant/ Cr oss- Appel | ee Gordon T.H. Ching
(Ching) appeals, in his individual capacity, fromthe January 25,
2007 anmended judgnent of the Grcuit Court of the First Grcuit
(circuit court)! in favor of Plaintiff-Appelleel/Cross-Appellant

Kenper & Watts (K&W . K&Wcross-appeals fromthe sanme judgnent.

After a careful review of the issues raised on appeal,
the relevant authority, and the record, we resolve the parties
respective appeals as foll ows:

A Chi ng' s Appeal .

1. We reject Ching's argunent that the circuit court
erred in conpelling the parties to arbitrate a fee di spute and
confirmng the arbitration award because there was no agreenent
to arbitrate the fee dispute. Prior to the arbitration, both
Chi ng and K&W si gned a nmenorandum fromthe arbitrator, which
stated, anmong other things, that, "Kenper & Watts, Gordon Ching
as personal representative of his nother's estate and Gordon
Ching individually, all consent to arbitration governed by the
Hawaii State Bar Association, Attorney-Client Relations Committee
Rules for the Arbitration of Fee D sputes.”

! The Honorabl e Sabrina S. MKenna presided.
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2. Ching argues that it was error to confirman
arbitration award that violated public policy. Although "there
is alimted public policy exception to the general deference
given arbitration awards[,]" Inlandboatnen's Union of the
Pacific v. Sause Brothers, Inc., 77 Hawai ‘i 187, 194, 881 P. 2d
1255, 1262 (App. 1994), that exception has been narrow y defi ned:

[Tl he test established for application of the public policy
exception requires a court to determ ne that (1) the award
woul d vi ol ate some explicit public policy that is well
defined and domi nant, and that is ascertained by reference
to the laws and | egal precedents and not from general

consi derations of supposed public interests, and (2) the
viol ation of the public policy is clearly shown.

|d. at 193-94, 881 P.2d at 1261-62 (citing United Paperworkers
Int'l Union v. Msco, Inc., 484 U S 29, 43 (1987)) (internal
guot ati on marks, brackets, and ellipses omtted).

Here, Ching's proffered "well defined public policy
agai nst awardi ng fees absent an agreenent,"” is not supported by
the authority he cites. See, 1d., (public policy challenge to
arbitrators award rejected in light of the failure to show
arbitrator's award viol ated federal statute). Mreover, Ching
fails to present any authority for the proposition that an
agreenent to provide |legal services nust be in witing. As Ching
acknow edges in his opening brief, the comon |aw clearly
recogni zes an attorney's right to collect the fair value of his
or her services even in the absence of a witten retainer
agreenent. Restatenent (Third) of the Law Governing Lawers 8§ 39
(2000). Therefore, we find no nerit in this argunent.

3. Ching argues that the arbitrator exceeded his
powers because he failed to accurately determ ne how nuch was
owed to K&RW Wiile it is true that "[a]n arbitrator nust act
wi thin the scope of the authority conferred upon himby the
parti es and cannot exceed his power by deciding matters not
submtted[,]" dawson v. Habilitat, Inc., 71 Haw. 76, 78, 783
P.2d 1230, 1231 (1989) (citations omtted), the record supports
the conclusion that the arbitrator acted within his authority.
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The parties agreed that the arbitration involved "2
clainms for |l egal fees and costs by Kenper & Watts. One is
agai nst Gordon Ching as personal representative of his nother's
estate (approx. amount is $52,531.99 wo int. or collection exp.)
and the other is against Gordon Ching individually (approx.
amount is $40,000 w o int. or collection exp.)." Subsequent to
the arbitration hearing, the arbitrator specifically determ ned
t hat Chi ng owed K&W $57, 781.99, on behalf of the Estate, and
$41,966. 74, individually, as stated in the arbitrati on award.
Though Ching challenges the arbitrator's analysis, "the courts

have no business weighing the nerits of the award.” Schm dt v.
Pac. Benefit Servs., Inc., 113 Hawai ‘i 161, 166, 150 P.3d 810,
815 (2006).

B. K&W s appeal.

K&W argues that the circuit court should have ordered
the paynent of K&Ws attorney fees. Wiile Ching is correct in
noting that under Hanada v. Wscott, 102 Hawai ‘i 210, 218, 74
P.3d 33, 41 (2003), Hawaii Revised Statutes (HRS) § 607-14 (Supp.
2008) "applies only to court actions and not arbitration

proceedi ngs, " K&W sought an award of fees incurred in the court
action to confirmthe arbitration award under HRS 8§ 658A-25
(Supp. 2008).2 The plain |language of this provision authorized

2 HRS 8§ 658A-25 now provides, as it did at the tinme of
K&W's noti on,

Judgnent on award; attorney's fees and
litigation expenses. (a) Upon granting an order
confirm ng, vacating without directing a
rehearing, nodifying, or correcting an award, the
court shall enter a judgnment in conformty
therewith. The judgnent may be recorded,
docket ed, and enforced as any other judgnment in a
civil action.

(b) A court may all ow reasonabl e costs of
the noti on and subsequent judicial proceedings.

(c) On application of a prevailing party to
(continued. . .)


http:41,966.74
http:57,781.99
http:52,531.99
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2(...continued)

a contested judicial proceeding under section

658A- 22, 658A-23, or 658A-24, the court may add
reasonabl e attorney's fees and ot her reasonabl e
expenses of litigation incurred in a judicial
proceeding after the award is nmade to a judgnent
confirm ng, vacating wi thout directing a

rehearing, nodifying, or correcting an award.

(conti nued. ..
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attorney's fees and costs in contested proceedings to confirmthe
arbitration award. Ching does not argue that the proceedi ng was
uncont ested and appeared at the hearing on the notion, arguing
agai nst confirmation of the arbitrator's award.

K&W provi ded two decl arati ons docunenting the tinme
spent by the attorney in seeking confirmation of the arbitration
award. The circuit court did not explicitly rule on K&W's fee
request, but entered the judgnment confirmng the confirmation
award without granting attorney's fees for the confirmation
proceedi ngs and specified that "all other clains, counterclains
and cross-clains are dismssed.” Thus, while it appears that the
circuit court denied the attorney's fee request, we do not have
t he benefit of the basis for the circuit court's exercise of
di scretion to deny the fee request. W nust therefore remand the
case for the circuit court to place its reasons for the denial in
the record. "Generally, judges nust 'specify the grounds for
awards of attorneys' fees and the anmounts awarded with respect to
each ground. Wthout such an expl anation, we must vacate and
remand awards for redeterm nation and/or clarification. Gty &
County of Honolulu v. Hsiung, 109 Hawai ‘i 159, 179, 124 P.3d 434,
454 (2005) (quoting Price v. AIG Hawai ‘i Ins. Co., Inc., 107
Hawai ‘i 106, 113, 111 P.3d 1, 8 (2005)).

Ther ef or e,

| T 1S HEREBY ORDERED that the Circuit Court of the
First Crcuit's January 25, 2007 anended judgnent is vacated and

the matter remanded to the circuit court for a ruling on K&Ws

2(...continued)
HRS 8§ 658A-22 (Supp. 2008) now provides, as it did at the
time of K&W's noti on,

After a party to an arbitration proceeding
receives notice of an award, the party may nmake a
nmotion to the court for an order confirmng the
award at which tinme the court shall issue a
confirmng order unless the award is nodified or
corrected pursuant to section 658A-20 or 658A-24
or is vacated pursuant to section 658A-23.

5
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request for attorney's fees in pursuing its notion to confirmthe
July 7, 2006 arbitration award.
DATED: Honol ul u, Hawai ‘i, Decenber 29, 2009.

On the briefs:

Ted H. S. Hong,
f or Def endant - Appel | ant/ Cr oss- Presi di ng Judge

Appel | ee.

Edward C. Kenper,
for Plaintiff-Appellee/Cross- Associ ate Judge

Appel | ant .

Associ ate Judge



