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NO. 28272
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

SUSAN CUW NGS, Plaintiff-Appellee, Cross-Appellant, v.
MARLENE ROTH, Defendant- Appellant, Cross-Appellee, and
G ANFRANCO CONTESI NI, KARL C. DI LLER, ELI ZABETH
G NSBURG, and BERNARD PURDY, Defendants- Appellees, and
M LES KI MHAN and SUZETTE KI VHAN, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(Gv. No. 04-1-0836)

MEMORANDUM OPI NI ON
(By: Nakamura, C. J., \Watanabe, and Leonard, JJ.)

Def endant - Appel | ant, Cross-Appell ee Marl ene Roth (Roth)
appeals fromthe Final Judgnent and the O der Foll ow ng
Menor andum of Decision (Order), both entered by the Grcuit Court
of the First Crcuit! (circuit court) on August 22, 2006. W
affirmin part and vacate in part.

BACKGROUND

Rot h and her nei ghbor, Plaintiff-Appellee,

Cross- Appel | ant Susan Cumm ngs (Cunm ngs), own hones on a | ot
zoned R-10%2 in Lani kai, Oahu (Property). The hones, which are
the only hones on the Property, were devel oped under a
condom ni um property regi ne pursuant to Hawaii Revised Statutes
(HRS) chapter 514A (2006) and are subject to the Decl aration of
Hori zontal Property Reginme (Declaration) and By-Laws (By-Laws) of
the 137 Kaiol ena Drive Homeowners' Association (Association).

The Decl aration i nposes a nunber of "divisions,
limtations, restrictions, covenants, and conditions" on the
Property, including the following restriction on use of the hones
(Use Restriction):

E. USE. Each Hone shall be occupied and used for
residential purposes only, and neither Home shall be used as

1 The Honorable Sabrina S. MKenna presided.

2 Pursuant to Revised Ordinances of Honolulu § 21-3.70-1 and
Table 21-3.2 at 21-45 (Hon. Supp. No. 2, 2-03), a lot with R-10 zoning may be
used for a "[o]lne-fami |y dwelling, detached, and other uses[.]"
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a room ng house or in connection with the carrying on of any
trade or business whatsoever. The foregoing

not wi t hst andi ng, the Owner of each Home shall have the
absolute right to | ease such Home for residential purposes,
for periods of any duration, subject to all of the

provi sions of this Declaration and the [By-Laws] filed in
the Land Court contenporaneously herewith[.]

The Decl aration further provides, inter alia, as follows:

(1) The honmes shall share a 1, 200-square-foot unpaved
driveway as a "limted Conmon El enent"” and the driveway "shall at
all tinmes remain available for purposes of ingress and egress to
and from both Honmes";

(2) "One mailbox shall be appurtenant to and for the
excl usi ve use of each [h]one, as shall be designated thereon”

(3) Each hone has an appurtenant fifty-percent
undi vided interest in the common el enents;

(4) The common el enents "shall have a pernmanent
character[,] . . . shall not be altered without the consent of
the Owmer of such Hone as expressed in anmendnent to this
Declaration filed in the Land Court[,]" and "shall remain
undi vi ded and no right shall exist to partition or divide any
part thereof except as provided by the Horizontal Property Act"”;
and

(5 "No Omner shall do any work which could jeopardi ze
t he soundness or safety of the Project, reduce the val ue thereof,
or inpair any easenent or hereditanent, nor may any Owner add any
material structure or excavate any additional basenent or cellar,
W thout in every such case the witten consent of the Omer of
the other Home being first obtained. All other additions to or
alterations of either Honme or its appurtenant |imted Conmon
El ements by the Omer of such Honme shall be permtted w thout
restriction, provided that the Omer neking such additions or
alterations strictly conplies with all applicable |aws,
ordi nances, and regul ations of any governnental entity, and al so
obtai ns any necessary building permts, at that Ower's sole
expense".

PROCEDURAL HI STORY

Cumm ngs brought the underlying |lawsuit against Roth

and the followi ng "tenants, boarders or [individuals who] in sone
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manner unknown to [ Cumm ngs] reside, occupy, and/or use" Roth's
home: Suzette Kimhan, G nafranco Contesini (Contesini), Karl C
Diller (Diller), Elizabeth G nsburg (G nsburg), and Bernard
"Doe"® (collectively, Tenant Defendants),* alleging, anong ot her
clains, that Roth had violated and was continuing to violate the
Decl aration and By-Laws by (1) operating a bed and breakfast and
a decorating/design business in her hone; (2) using her hone as a
room ng house; (3) failing to properly identify, |abel, and use
her assigned mail box; and (4) allow ng excessive noise to emanate
fromher honme. Cumm ngs sought declaratory and injunctive
relief, damages, attorney's fees, and costs due to Roth's all eged
vi ol ati ons.

On July 26, 2004, Roth filed an "Anmended Counterclaim
for Declaratory and Injunctive Relief and Damages[.]" Roth asked
the circuit court to (1) determ ne that Cumm ngs has and
continues to violate the Declaration and laws of the City and
County of Honolulu (City) and State of Hawai‘i (State); (2) order
Cumm ngs to (a) renove her third parking space, which was
encroaching on the common driveway and i npeding Roth's ingress
and egress, and restore the common area to the condition it was
in before the parking space was installed, (b) renove pavers from
her first and second parking spaces that are permtted only as
unpaved parki ng spaces under the Declaration, renove the parts of
t he parking spaces that encroach on the driveway, and restore the
par ki ng spaces to the condition they were in before Cumm ngs
install ed pavers to the spaces, and (c) renove the decks,
por ches, awning, and other construction that Cumm ngs had
installed without Roth's consent and in violation of Gty
bui | di ng, planning, and zoni ng ordi nances and regul ati ons, and
restore the Property to its previous condition; (3) enjoin
Cumm ngs from "usi ng, defacing, opening, or exam ning the
contents of, or renoving the contents of the mail box for [Roth's]
dwel I'ing," and conpensate Roth for Cumm ngs's "past actions in

3 Bernard "Doe" was subsequently identified as Bernard Purdy (Purdy).

4 Tenant Defendants are not parties to this appeal.

3
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usi ng, defacing, opening, exam ning or renoving the contents of
[ Roth's] mail box"; (4) permanently enjoin Cunm ngs "from any
further construction or alteration of her property in violation
of the Declaration or . . . any ordinances or regulations of the
[CGty] and any statutes of the [State]"; and (5) award Roth
nmonet ary damages, attorney's fees, and costs.

On July 31, 2006, followi ng a seven-day bench trial,
the circuit court entered a Menorandum of Deci sion, which
determned, in part, that Roth had violated the Use Restriction:

The overwhel m ng wei ght of the credible evidence
reveals that Roth is conducting an illegal bed and
br eakf ast . Rot h's testimony denying this fact conpletely
|l acked credibility.

In addition, although the "Use" provision of the
Decl aration allows Roth to rent out the entire Honme for
residential purposes, it prohibits her from conducting a
"room ng house," which she has done or is doing for sone
longer termrenters, who either reside in Hawaii or stay in
Hawai i for |onger periods than the transient bed and
breakfast renters,

Thus, Cumm ngs has prevailed on the nerits of her
clainms that Roth is conducting a prohibited bed and practice
[sic] and operating a prohibited room ng house

In terms of Cumm ngs' request for injunctive relief,
the court must al so consider the bal ance of equities and the
public interest. Wth respect to the balance of equities,
Cumm ngs has been greatly inconvenienced by the stream of
Rot h's vacation and long termrenters going up and down the
driveway at all hours, and disturbing the peace of her hone.
In addition, there is additional noise fromthese additiona
people on the [Property]. Moreover, there is added wear and
tear on the driveway. Also, Cunm ngs has been disturbed on
many occasi ons by people com ng to her house, thinking that
her house is the bed and breakfast |ocation. Furt her mor e,
Cumm ngs could also be held liable for injuries to such
renters or bed and breakfast patrons on the common el ements.
It appears that financial problems may have | ead Roth to
begin these illegal operations. However, the bal ance of
equities supports injunctive relief.

In addition, the public interest clearly supports the

granting of injunctive relief. Rot h*s bed and breakfast and
illegal rental activities alter the character of a
residential comunity. In addition, due partly to the
operation being illegal (and due partly to greed), Roth is

not paying transient accommwdati ons, general excise, and
income taxes owed the government from income derived from
these short and long termrentals. The failure to pay taxes
deprives the public of the monies that would have been paid
over to the governnent by |aw abiding hotel operators or

I andl ords, which would then be available to support and

mai ntain public infrastructure. Operators such as Roth who
do not pay taxes take advantage of public resources for
their own personal benefit.
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Pursuant to HRS Section 46-4 and her rights as an
owner under the applicable Declaration, Cummngs is entitled
to an injunction prohibiting Roth fromany further bed and
breakfast activity as well as prohibited room ng house
activity. Cummings is entitled to an injunction
specifically prohibiting [Roth] from conducting a bed and
breakfast or other short termrental operation out of her
home, as well as prohibiting her from further renting out
rooms to longer termrenters, and thus operating a "room ng
house" prohibited by the Decl aration

(Enmphasis in original.)

The circuit court ordered Contesini to nove out of
Rot h' s hone by Septenber 1, 2006 and prohibited Roth from
collecting any additional rent fromContesini. The circuit court
al so prohibited G nsburg and Diller fromreturning to live in
Rot h's hone and ordered Purdy to appear at a future hearing so
the circuit court could determine his status and whether he
shoul d be ordered to nove out of Roth's home. The circuit court
reserved for a future hearing the determ nation of what to do
with future visitors to Roth's hone, noting that

[t]he lack of credibility of Roth, as well as her father's
lack of candor . . . makes it very difficult for the court
to ascertain whether future visitors to Roth's home are
actually relatives or friends comng to stay without paying
rent, or are renters. Rot h's representati ons on these

i ssues cannot be believed, due to her incredible | ack of
honesty and candor

As an exanpl e, she had no qual ms about testifying
falsely that the famly from New York staying with her at
the time of the end of trial, whose names she coul dn't
readily remenmber, and scheduled to return several days
|l ater, were her friends, and were nutual friends of hers and
her [sic] Nancy Porter that was arriving that afternoon
When Nancy Porter came and testified later that day, she
testified truthfully that she had never met those visitors

from New York that were staying at Roth's home until she
arrived earlier that day, and she did not know who they
wer e.

Additionally, the circuit court determ ned that the
137 Kai ol ena Drive address belongs to Cunmm ngs's hone and the
137A Kai ol ena Drive address belongs to Roth's hone. The circuit
court granted Cunmi ngs's request for injunctive relief,
prohi bited Roth fromcontinuing to use the 137 address, and
required Roth to place an "A" after or under the "137" on her
mai | box.

The circuit court declined to address Cumm ngs's
conplaint that Roth's |arge vacuum cl eaner generated excessive

5
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and |l ate noise, and noted that its ruling prohibiting Roth from
further bed-and-breakfast and room ng-house activities should
reduce the occasions that the vacuum cl eaner is used.

The circuit court declined to hold Roth in contenpt of
court for violating an order that the circuit court had entered
on Septenber 1, 2004, prohibiting Roth from conducting any "bed
and breakfast/transi ent accommodati on” busi ness on the Property.
However, the circuit court observed

Rot h having al ready shown her repeated di sdain and cont enpt
for court orders and the |law, through not only this
violation, but the numerous other violations that have
occurred since entry of the order, the court will factor in
the numerous previous violations of the court order in
fashioning relief for any future violations. As explained
by the court at in [sic] its oral ruling at the concl usion
of trial, any additional violations of the prohibitions on
bed and breakfast/transi ent accommdation rentals, or the
operation of the room ng house, can result in a [sic] order
requiring Roth to sell her hone.

(Enmphasis in original.)

Regardi ng Roth's anended counterclaim the circuit
court ruled in favor of Cumm ngs and agai nst Roth on all cl ains,
except for the claimregarding the overgrowh of plants "between
the paved driveway and [ Cunm ngs's] fence" and ordered that al
plants in the planter area be renoved. The circuit court
acknow edged that Cunmm ngs had violated the Declaration and Gty
requi renments by not obtaining Roth's consent and a buil ding
permt before constructing the decks in front of and behind
Cumm ngs's home. However, the circuit court noted that Cumm ngs
had obtained a building permt after the fact. Additionally,
Roth had simlarly failed to obtain the consent of the prior
owner of Cumm ngs's honme when Roth tore down her original hone
and built a large, two-story hone in its place and did not obtain
Cumm ngs' s consent when Roth encl osed her garage and created a
bed- and- br eakf ast suite.

On August 22, 2006, the circuit court entered the
Order, which addressed issues that had been unresolved in the
Menor andum of Decision. Relevant to this appeal, the circuit
court hel d:
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j udgment
O der.

Wth respect to the issue of other overnight guests,
the court does not intend to preclude relatives or friends
of [Roth] fromvisiting Hawaii and staying at her house, as
long as such visitors are actually relatives or friends of
[ Rot h] and are not paying any rent. Under t he
circumstances, based on the hearing, the court ORDERS that
[Roth] send a letter to [Cunmm ngs's] attorney . . . with a
copy to the court . . . as soon as practicable whenever she
anticipates arrival of relatives or friends that will stay
overni ght. [Roth] must include in the letter the nanmes of
the persons, their genders, their approxi mate ages, and the
anticipated nights of their stays. In addition, it is
possi bl e that [Roth] could have unanticipated overnight
guests, such as friends who conme over and spend the night.
[Roth] nust mail a letter to [Cumm ngs] including the same
information as to such unanticipated overni ght guests within
one day after such guest(s) |eaves her house. These orders
remain in effect for one years [sic], subject to further
order of the court.

The court realizes that these remedi es are unusual
Unfortunately, [Roth's] lack of candor displayed at trial
necessitates unusual measures to ensure that she not
continue her illegal bed and breakfast, or continue to
accept boarders in violation of the condo documents. These
orders are subject to revision based on the circumstances.

On August 22, 2006, the circuit court entered final

in accordance with its Menprandum of Deci sion and the
Wth respect to the clains in Cunm ngs's conplaint,® the

circuit court ruled as foll ows:

In favor of [Cumm ngs] and agai nst [Roth, Contesini
Diller, G nsburg, and Purdy] granting a declaratory judgment
that Roth's conducting of a bed and breakfast in her home

violates the terms and conditions of the Declaration

and the laws of the [City] and the [State];

In favor of [Cumm ngs] and against [Roth, Contesini
Diller, G nsburg, and Purdy] granting a declaratory judgment
that Roth's conducting of a room ng house in her home .
violates the terns and conditions of the Declaration . . .

In favor of [Cumm ngs] and against [Roth, Contesini
Diller, G nsburg, and Purdy] granting a permanent injunction
prohibiting them from conducting or participat[ing] in the
conducting of a bed and breakfast and/or of a room ng house
in [Roth's] home . . . , prohibiting . . . G nsburg and
Diller fromreturning to live in [Roth's] house and
requiring [Contesini] to nove out of Roth's home by
September 1, 2006

In favor of [Cumm ngs] and against [Roth] granting
injunctive relief requiring [Roth] to send a letter to

[Cummi ng's] attorney . . . with a copy to the [circuit
court], as soon as practicable whenever she anticipates
arrival of relatives or friends that will stay overnight.

[Roth] must include in the letter the names of the persons,

at

5 The circuit court's rulings as to Roth's amended counterclaims are not
issue on appeal .
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their genders, their approxi mate ages, and the anticipated
ni ghts of their stays. In addition, because it is possible
that [Roth] could have unanticipated overni ght guests, such
as friends who conme over and spend the night, [Roth] nust
mail a letter to [ Cumm ngs] including the same information
as to such unanticipated overni ght guests within one day
after such guest(s) | eaves her house. These orders remain
in effect for one years [sic], subject to further order of
the court;

I'n favor of [Cummi ngs] and against [Roth] granting
injunctive relief, prohibiting [Roth] from using her hone
for commercial purposes;

I'n favor of [Cummi ngs] and against [Roth] granting
injunctive relief, prohibiting [Roth] from continuing to use
the address 137 Kaiolena Drive, and requiring Roth to place
an "A" after or under the 137 on her permanent mail box on
the street, and, if [Roth] fails to do so within two weeks,
allowing [ Cunm ngs] to place the "A" on Roth's mail box at
[ Cunrmi ngs' s] expense[;]

In favor of [Roth] and against [Cumm ngs] on
[ Cummi ngs's] conplaints regarding [Roth's] vacuum cl eaner
and

In favor of [Roth] and against [Cumm ngs] on
[ Cummi ngs' s] request for monetary damages, no proof of such
damages havi ng been subm tted.

Wth respect to Roth's counterclaimand anmended
counterclaim the circuit court ruled in favor of Cumm ngs and
agai nst Roth "on all clains, except for the claimregarding the
overgrow h of plants in the planter area between the paved
driveway and [ Cunm ngs's] fence, granting injunctive relief
requiring Cummngs to cause all plants in that planter area to be
removed, and not to replant any plants into that area." Any
remai ning parties or clains were di sm ssed except for clains for
attorney's fees and costs.

On Septenber 1, 2006, Roth filed her notion to
reconsi der, anend and/or alter judgnent. On October 13, 2006,
the circuit court entered its order denying the notion.

On Novenber 8, 2006, Roth filed her notice of appeal.
On the sanme day, Roth filed a notion to stay judgnent and order
pendi ng appeal, which was denied by the circuit court on Decenber
12, 2006. Roth subsequently filed with this court a notion for
stay pendi ng appeal, and on April 13, 2007, this court granted
that part of Roth's notion that requested a stay of the portion
of the judgnent that required Roth to provide a letter to
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Cumm ngs's attorney, with a copy to the circuit court, detailing
overni ght stays of Roth's guests.
| SSUES ON APPEAL

Roth contends that (1) the circuit court should have
concl uded that the Use Restriction was anbi guous and
unenforceable; (2) the Order entered by the circuit court
constituted an unconstitutional infringement of Roth's rights to
property, privacy, and free association; and (3) the circuit
court should have found that the Decl aration was abandoned and
unenf or ceabl e.

DI SCUSSI ON

Upon careful review of the record and briefs, and
havi ng gi ven due consideration to the argunents advanced and the
i ssues raised, we resolve the issues raised by Roth as foll ows.

A

The Use Restriction of the Declaration clearly and
unanbi guously requires the Property to "be occupied and used for
residential purposes only" and prohibits the homes on the
Property from being "used as a room ng house or in connection
with the carrying on of any trade or business whatsoever."

There is overwhel m ng evidence in the record to support
the circuit court's finding that Roth was carrying on a room ng
house, including Roth's adm ssion that she had been renting out
roons in her hone "for over twenty years."

The term "room ng house" is defined as "a house where
| odgi ngs are provided for rent[.]" MRR AM WEBSTER' S COLLEG ATE
D crionary 1082 (11th ed. 2003). "[L]odging" is defined as "a
place to live[,]" "sleeping accommodations[,]" "a tenporary pl ace
to stay[,]" or "a roomin the house of another used as a
residence[.]" M:RR A WEBSTER' S COLLEG ATE Dictionary 731 (11t h ed.
2003). Since Roth admtted that she had been renting out roons
in her honme, her hone clearly was being used as a room ng house.

Furthernore, since Roth was collecting rent fromthose
guests and tenants who rented roons fromher, she was clearly
carrying on a business in her hone, in violation of the Use
Restriction.
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Roth clains that she was authorized to rent out roons
in her honme because the Use Restriction expressly provided that
"t he Omer of each Hone shall have the absolute right to | ease
such Home for residential purposes, for periods of any duration,
subject to all of the provisions of this Declaration and the
By-Laws[.]" Roth is mstaken. The Use Restriction only
aut horizes her to | ease her "Honme[,]" which is commonly
understood to refer to the entire house structure, not a room
wi thin a house structure. See MRR AM WEBSTER' S COLLEG ATE Di CTI ONARY
594 (11th ed. 2003) ("hone" is "one's place of residence" or
"house"); BLack' s LawDicrionary 801 (9th ed. 2009) ("hone" is
defined as "[a] dwelling place.").

Accordingly, Roth clearly violated the Use Restriction
by renting out roons within her hone.

B.

Roth contends that the part of the Order that precluded
her from having "any |ong-termroommates what soever” was an
unconstitutional regulatory taking because it deprived her of a
"l egitimate and beneficial use of her property[.]" Roth also
argues that the Order "anmounts to an unconstitutional taking"
because the Order allowed Cunmings "to maintain a parking space®
and concrete pavers on the driveway, thereby inpermssibly
altering the permanent character of the common elenents.” W
di sagr ee.

The Hawai ‘i Suprene Court has stated that "[a]
regul atory taking occurs when the governnent's application of the
law to a particular | andowner denies all econom cally benefici al
use of his or her property w thout providing conpensation.”
Public Access Shoreline Hawaii by Rothstein v. Hawaii County
Pl anning Commi n, 79 Hawai ‘i 425, 451-52, 903 P.2d 1246, 1272-73
(1995), cert. denied, 517 U S. 1163 (1996) (enphasis added).

In this case, the circuit court's decision to enforce
the Use Restriction against Roth did not involve an application

5 Roth appears to have mi sconstrued the Order. Although the Order
declines to order Cunm ngs to remove the pavers and parking space in the
dri veway, nothing in the Order affirmatively permts or prohibits Cumm ngs
from parking on the pavers or parking space in the driveway.

10
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of law but, rather, an application of a provision in the
Decl aration that Roth expressly agreed to conply with when she
signed the deed to her hone. Moreover, the circuit court's
enforcenment of the Use Restriction did not deprive Roth of al
econom cal ly beneficial use of her hone since she was free to
| ease her entire honme or sell it. Thus, no regul atory taking
occurred when the circuit court precluded Roth fromrenting her
roons to "long-termroommates|[.]"

Regardi ng the pavers that Cumm ngs had installed for a
third parking space that intruded onto the common driveway, the
circuit court found in its Menorandum of Decision as follows:

As expl ained earlier, until this lawsuit was filed by
Cumm ngs, Roth had no conpl aints about Cumm ngs installing a
parking stall with pavers by the driveway, and the fact that
the pavers actually intruded onto the driveway area. As a
practical matter, the photographs showed that the paved
dri veway was deteriorating (more so due to increased traffic
due to Roth's transient vacationers), and that the pavers do
not actually adversely affect the driveway. Therefore, the
court will not require that Cumm ngs renove the parking
space or the pavers.

(Footnote omtted.) W fail to see howthe circuit court's
refusal to require Cumm ngs to renove the parking space or
pavers, which the circuit court expressly found "do not actually
adversely affect the driveway," constitutes a regul atory taking.
C.

Roth clains that the part of the circuit court's Order
that expels her long-termrenters, requires her to notify
Cumm ngs' s counsel and the circuit court of specific information
regardi ng expected overnight visitors to Roth's honme, and
requires her to mail a letter to Cumm ngs with the sane
information within a day after unantici pated overni ght guests
| eave Roth's house violates her right to privacy under article |
section 6 of the Hawai ‘i Constitution’ and "the penunbra of
various provisions of the United States Constitution.”

" Article |, section 6 of the Hawai ‘i Constitution provides: "The right
of the people to privacy is recognized and shall not be infringed without the
showi ng of a conmpelling state interest. The legislature shall take

affirmative steps to inplement this right."

11
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The Hawai ‘i Supreme Court has stated that the right to
privacy under article I, section 6 of the Hawai ‘i Constitution
"protects at least two different kinds of interests. One is the
individual's interest in avoiding disclosure of personal nmatters,
and the other is his or her interest in freely making certain
ki nds of inportant personal decisions.” Md oskey v. Honol ul u
Police Dep't, 71 Haw. 568, 574, 799 P.2d 953, 957 (1990)
(citations omtted). The first interest is referred to as
"informational" privacy, and the second interest is referred to
as "personal autonony" privacy. State v. Millan, 86 Hawai ‘i 440,
443 n. 4, 950 P.2d 178, 181 n.4 (1998). In Md oskey, the suprene
court noted that the right to privacy was adopted by the assenbly
of the Constitutional Convention of 1978, which reported that

[bl]y anmending the Constitution to include a separate and

di stinct privacy right, it is the intent of your Commttee
[of the Whole] to insure that privacy is treated as a
fundamental right for purposes of constitutional analysis.
Privacy as used in this sense concerns the possible abuses
in the use of highly personal and intimate information in

t he hands of government or private parties but is not
intended to deter the government fromthe legitimte
conpi l ati on and di ssem nation of dat a. More inportantly,
this privacy concept enconpasses the notion that in certain
hi ghly personal and intimte matters, the individual should
be afforded freedom of choice absent a conpelling state
interest. This right is simlar to the privacy right

di scussed in cases such as Griswold v. Connecticut, 381 U. S.
479, 85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965), Eisenstadt v.
Baird, 405 U.S. 438, 92 S. Ct. 1029, 31 L. Ed. 2d 349
(1972), Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed.

2d 147 (1973), etc. It is a right that, though unstated in
the federal Constitution, emanates from the penumbra of
several guarantees of the Bill of Rights. Because of this,
there has been some confusion as to the source of the right
and the inmportance of it. As such, it is treated as a
fundamental right subject to interference only when a
compel ling state interest is demonstrated. By inserting

clear and specific | anguage regarding this right into the
Constitution, your Commttee intends to alleviate any
possi bl e confusion over the source of the right and the
exi stence of it.

McCl oskey, 71 Haw. at 573-74, 799 P.2d at 956-57 (internal
brackets omtted) (quoting Conm of the Wiole Rep. No. 15, in
Proceedi ngs of the Constitutional Convention of Hawai ‘i of 1978,

Vol . |, at 1024). Thus, the state constitutional right to
privacy is a fundanental right, which may be denied or interfered
with only when a conpelling state interest is denonstrated. |d.

at 576, 799 P.2d at 957. \Whether a conpelling state interest has

12
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been denonstrated is reviewed pursuant to the strict scrutiny
standard. 1d., 799 P.2d at 957. This standard neans that

government action is not entitled to the usual presunption
of validity, that the government must carry a 'heavy burden
of justification,' that the government nmust demonstrate that
its program has been structured with 'precision' and is
‘tailored” narrowly to 'serve legitimte objectives and that
it has selected the 'l east drastic means' for effectuating
its objectives."

Id., 799 P.2d at 957 (internal brackets and ellipsis omtted).

In ordering Roth's long-termrenters to | eave Roth's
home, the circuit court was nerely enforcing the Use Restriction
of the Declaration that Roth agreed to conply wth as part of her
deed. The Order did not affect Roth's interest in avoiding
di scl osure of personal matters, nor Roth's interest in freely
maki ng certain kinds of inportant personal decisions. Therefore,
the twin interests which the right to privacy was intended to
protect were not inplicated by the Order expelling Roth's
tenants, and Roth's right to privacy was not infringed by the
expul si on order.

The part of the Oder that required Roth to disclose
personal information about her overnight visitors (nanes,
genders, approximate ages, and length of stay) is a bit nore
problematic. The circuit court believed that this unusual renedy
was required because Roth had repeatedly defied the circuit
court's Septenber 1, 2004 order, entered w thout objection from
Rot h, that "no bed and breakfast/transi ent accommodati on busi ness
be conducted on the [P]roperty.” Wiile the circuit court clearly
had an interest in ensuring that Roth conplied with its prior
order, the nmeans selected to ensure conpliance does not appear to
be the least restrictive neans available or narrowWy tailored for
effectuating the circuit court's purpose. The record on appeal
i ndi cates that Cummings had installed a security canera outside
her home that could alert her to visitors to Roth's hone, in
violation of the circuit court's Order. Simlarly, if Cunm ngs
continued to receive mail in her mail box that was addressed to
i ndi vidual s other than herself or Roth, Cumm ngs woul d be on
notice that Roth may be renting out roons and would be free to

13
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pursue enforcenment of the court's Order. An am cus curiae brief
submtted in this case suggested that the Order could have been
nmore narromy tailored to require "Roth to submt a sworn
statenment nonthly indicating that she had not offered her hone
for a fee to any person” or, alternatively, "the circuit court

could have . . . ordered an evidentiary hearing upon receipt of a
conplaint by [Cunm ngs] that Roth had violated the court's
orders." (Footnote omtted.)

W note, additionally, that requiring disclosure of
over ni ght guests does not acconplish the circuit court's goal of
preventing Roth fromrunning a bed-and-breakfast business or a
room ng house out of her hone because Roth could sinply notify
Cumm ngs's attorney and the circuit court about the expected
overni ght guests and thereby conply with the Order. ©Mbreover,
requiring Roth to disclose information about unexpected overni ght
guests after the fact does not seemnarrowWy tailored to achieve
the circuit court's purpose.

| nasnmuch as there appear to be less restrictive and
narrowy tailored neans to enforce the Decl aration agai nst Roth,
we vacate that part of the Order that required Roth to provide
personal information about her guests to Cunm ngs, Cumm ngs's
attorney, or the circuit court and remand this case to the
circuit court for further proceedings consistent with this
opi ni on.

D

Rot h argues that the Order violated her right to
freedom of association under article I, section 4 of the Hawai ‘i
Constitution, which provides, in relevant part: "No |aw shall be
enacted . . . abridging the . . . right of the people peaceably
to assenble[.]"

In expelling the long-termrenters from Roth's hone,
the circuit court enforced a Use Restriction contained in the
Decl aration, not a |law enacted to abridge Roth's associ ati onal
rights. Roth's associational rights were not inplicated in this
case.

14
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E.

Roth asserts that the Declaration and By-Laws were
abandoned because the Associ ation never nmet, held any annual
nmeeti ngs, or undertook any other actions required by the
Decl aration and By-Laws. This argunent is without nerit.

The Hawai ‘i Suprenme Court has stated that the question
of abandonnent of a restrictive covenant "is one of fact, and the
burden of proof on this issue is on the defendant. . . . In order
to support a finding of abandonnent, it nust be shown that the
| ot owners of the subdivision acquiesced in substantial and
general violations of the covenant within the restricted area.”
Sandstromyv. Larsen, 59 Haw. 491, 496-97, 583 P.2d 971, 976
(1978) (citations and footnote omtted).

In this case, Roth herself filed an anended
counterclaim seeking to enforce the terns and conditions of the
Decl aration. Furthernore, Cumm ngs actively sought to enforce
t he Decl aration agai nst Roth and did not acquiesce in Roth's
violations of the Declaration. As such, the Declaration was not
abandoned, and its terns are enforceable.

CONCLUSI ON

In Iight of the foregoing discussion, we vacate that
part of the Order Foll owi ng Menorandum of Decision and that part
of the Final Judgnent that require Roth to provide persona
i nformati on about her overnight visitors to Cumm ngs's attorney,
the circuit court, or Cumm ngs herself, and we remand this case
wWth instructions that the circuit court nodify the O der
Fol | owi ng Menorandum of Decision and the Final Judgnent so that
they are nore narrowy tailored to achieve the circuit court's
legitimate objective that Roth conply with the Declaration. In
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all other respects, we affirmthe O der Follow ng Menorandum of
Deci sion and the Final Judgnent.
DATED: Honol ul u, Hawai ‘i, Decenber 22, 2009.
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