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NO. 29228
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STONERI DGE RECOVERI ES, LLC, Plaintiff-Appellant,
V.
CITY & COUNTY OF HONOLULU, DEPARTMENT OF BUDGET
& FI SCAL SERVI CES, Def endant - Appel | ee,
and
OFFI CE OF ADM NI STRATI VE HEARI NGS, DEPARTMENT OF COMVERCE
AND CONSUMER AFFAI RS, STATE OF HAWAI I, Respondent - Appel | ee

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CIVIL NO 07- 1- 0469)

VEMORANDUM CPI NI ON
(By: Watanabe, Presiding J., Foley and Fujise, JJ.)

Plaintiff-Appellant Stoneridge Recoveries, LLC,
(Stoneridge) appeals fromthe Anended Judgnent filed on June 12,
2008 in the Circuit Court of the First Circuit! (circuit court).
St oneridge contends the circuit court abused its discretion when
it (1) dismssed Stoneridge's third appeal for nootness in the
June 12, 2008 Anmended Order of Dismssal; (2) entered its
June 12, 2008 Order Denying [Stoneridge's] Mdtion to Stay
Judgnent Pendi ng Appeal and for Injunctive Relief; and (3)
entered its June 12, 2008 "Order Granting in Part and Denying in
Part [Stoneridge' s] Non-hearing Mdtion to Amend or Alter O der
and Judgnent, and/or for Reconsideration Filed April 25, 2008."

On appeal, Stoneridge argues that the circuit court
erred in (1) ruling that Stoneridge's enmergency, short-termtow
contracts with the Cty and County of Honolulu (CCH) nooted the
i ssue of Stoneridge's entitlenent to the original, solicited,

1 The Honorable Eden Elizabeth Hifo presi ded.
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five-year CCH towi ng contract and with respect to this ruling,
failed to (a) remand the case to the hearings officer or (b)
determne if Stoneridge's energency, short-term tow contracts
were equivalent to the original solicited five-year tow contract;
(2) failing to invoke the doctrine of judicial estoppel; and (3)
di sm ssing Stoneridge's appeal w thout addressing Stoneridge's
bad faith claimon the nerits.

W di sagree and affirm

. BACKGROUND
In May 2002, CCH solicited bids for notor vehicle
towi ng services for zones I-I1, Il1-1V-V, VI, VII, VIII, IX on

the island of Oahu for a 60-nonth period from August 1, 2002 to
July 31, 2007. Stoneridge submtted the highest bid for zone
[11-1V-V, but CCH inspected Stoneridge's Kapi‘olani |ot and found
the lot | acked proper governnental certification that the | ot was
zoned for vehicle storage, as contenplated under the bid
solicitation. CCH rejected Stoneridge's bid. Stoneridge
protested the rejection and all eged bad faith on the part of CCH
adm ni strators. CCH denied Stoneridge's protest. Stoneridge
chal l enged this denial before the Ofice of Administrative
Hearings of the State of Hawai‘i Departnent of Commerce and
Consuner Affairs (DCCA) and after DCCA di sm ssed Stoneridge's
appeal, the circuit court. Stoneridge then brought a second
simlar challenge before the DCCA and after DCCA s dism ssal, the
circuit court. Stoneridge |later wwthdrew the two circuit court
appeal s.

Because CCH could not find a qualified bidder for zones
I-11 and I1l1-1V-V, it canceled the original solicitation, revised
the bid requirenents, and planned to re-solicit bids.
Stoneridge sent three letters to CCH (1) a demand for the award
of the original five-year tow contract, (2) a protest to the
proposed re-solicitation, and (3) a request that CCH award the
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tow contract to Stoneridge on a tenporary basis pending the
resol ution of Stoneridge's demand/ protest.

After inspecting Stoneridge's Mddle Street |ot, CCH
awar ded St oneridge an energency tow contract on February 4, 2003.
CCH re-awarded these contracts to Stoneridge through March 5,
2004, when CCH awarded the same contract to a third party for two
months. Qutside of this brief break, and since May 2004,
Stoneridge has held this sane contract on a continuous basis.

On March 20, 2003, CCH formally responded to
Stoneridge's three letters by denying the demand for award of the
original tow contract (letter 1) and the protest of re-
solicitation (letter 2), and deem ng the request for a tenporary
tow contract (letter 3) noot since Stoneridge had the requested
contract wwth CCH  Stoneridge sought adm nistrative review and
then judicial review of CCH s denial.

At a January 2, 2008 hearing before the circuit court,
St oneridge and CCH stipul ated that Stoneridge paid $7,000 | ess as
a fee to CCH under the tenporary tow contracts and t hat
Stoneridge by April 1, 2008 woul d have provided tow services to
CCH for five years. Based on these facts, the circuit court
concl uded that Stoneridge had received its requested relief and
the issue of Stoneridge's entitlenment to the original five-year-
t ow contract was noot.

Stoneridge tinmely appeal ed.

II. STANDARDS OF REVI EW

A Moot ness

"It is axiomatic that nootness is an issue of subject
matter jurisdiction. Wether a court possesses subject matter
jurisdiction is a question of |aw reviewable de novo." Hamlton
v. Lethem 119 Hawai ‘i 1, 4-5, 193 P.3d 839, 842-43 (2008)
(internal quotation marks and citation omtted).
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B. Adm ni strative Agency Deci si ons- Secondary Appeal s

Revi ew of a decision made by the circuit court upon
its review of an agency's decision is a secondary appeal
The standard of review is one in which [the appellate] court
nmust determ ne whether the circuit court was right or wrong
in its decision, applying the standards set forth in HRS
§ 91-14(g) (1993) to the agency's decision

HRS § 91-14, entitled "Judicial review of contested
cases," provides in relevant part:

(9) Upon review of the record the court may affirm
the decision of the agency or remand the case
with instructions for further proceedings; or it
may reverse or modify the decision and order if
the substantial rights of the petitioners my
have been prejudi ced because the adm nistrative
findings, conclusions, decisions, or orders are:

(1) In violation of constitutional or statutory
provi sions; or

(2) In excess of the statutory authority or jurisdiction
of the agency; or

(3) Made upon unl awful procedure; or
(4) Af fected by other error of |aw, or
(5) Clearly erroneous in view of the reliable, probative,

and substantial evidence on the whole record; or

(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarranted
exerci se of discretion.

Under HRS 8 91-14(g), conclusions of |law are revi ewable
under subsections (1), (2), and (4); questions regarding
procedural defects under subsection (3); findings of fact
under subsection (5); and an agency's exercise of discretion
under subsection (6).

United Pub. Workers, AFSCME, Local 646, AFL-CI O v. Hanneman, 106
Hawai ‘i 359, 363, 105 P.3d 236, 240 (2005) (brackets in original
omtted) (quoting Paul's Elec. Serv., Inc. v. Befitel, 104

Hawai i 412, 416, 91 P.3d 494, 498 (2004)). "Pursuant to HRS

8 91-14(g), an agency's conclusions of |aw are revi ewed de novo."
United Pub. Wbrkers, 106 Hawai ‘i at 363, 105 P.3d at 240

(internal quotation nmarks and citation omtted). "A circuit
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court's conclusions of |aw are subject to de novo review."
Paul 's Elec. Serv., 104 Hawai ‘i at 420, 91 P.3d at 502.
I11. DI SCUSSI ON

A THE CIRCU T COURT CORRECTLY HELD THAT THE
EMERCGENCY TOW CONTRACTS MOOTED THE | SSUE OF
STONERI DGE' S ENTI TLEMENT TO THE FI VE- YEAR CCH TOW
CONTRACT.

Stoneridge argues that the circuit court erred in
di smi ssing Stoneridge's third appeal for nobotness. The circuit
court dism ssed Stoneridge's appeal after concluding that CCH s
continual awarding of tenporary tow contracts to Stoneridge
effectively served as the functional equival ent of the original
five-year tow contract to which Stoneridge clainmed entitlenent.
During oral argunment on January 2, 2008, the circuit court
expl ai ned this reasoning:

I now al so address the question of mpotness and find that
April 1, 2008, based upon the stipulation as to the |ength
of time [Stoneridge] has had the temporary month to nonth at
the approximtely $13,000 rate that his clients had to pay
the City instead of the $21,000 rate that they bid which

t hey would had to pay had they been receiving the contract,
that the five years will have expired on April 1, 2008. And
t herefore, even assum ng the Court is correct that they
shoul d have gotten the award of the bid in the first place
the Court finds that they got tenporary bid award on a
mont h-t o-nonth basis for the same length of tinme that the
underlying disputed contract would have been, and therefore
the matter is noot and therefore the Court dism sses it as
moot effective April 2, 2008

The circuit court provided authority for its nobotness ruling in
its June 12, 2008 Amended Order of Dism ssal:

The Court finds this matter noot based on Okada
Trucking v. Board of Water Supply, 99 Haw. 191, 195-6
(2002); CARL Corp. v. Department of Education, 93 Haw. 155
(2000); Wong v. Board of Regents, 62 Haw. 391 (1980) and the
rationale in St. Paul Fire and Marine Insurance Co. V.
Pepsico, 884 F.2d 688, 694 (2nd Cir. 1989), where the Second
Circuit determ ned that a case was moot when the amount
al ready recovered by the plaintiff exceeded the amount
claimed inclusive of any reasonable attorney's fees and
costs.

In this case, the amount Appellant saved under five
years of City and County "emergency" contracts during the

5
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pendency of its appeals for the same work, which is the

subj ect of these appeals, conpared with the $7,000 per nonth
more it would have had to pay had the City and County
awarded it the 5-year advertised contract, constitutes nore
t han $400, 000 in savings to Appellant.

St oneri dge argues that the above authorities do not support the
extension of the nootness doctrine to the issue of its
entitlement to the five-year tow contract. Stoneridge further
argues that such an extension at |east requires a remand for an
evidentiary hearing to determne if the tenporary tow contracts
anounted to the functional equivalent of the five-year tow
contract. W disagree.

The authorities cited in the circuit court's dism ssal

order are instructive. |In Ckada Trucking Co. v. Board of \Water
Supply, 99 Hawai ‘i 191, 53 P.3d 799 (2002), the Board of Water

Supply (BW5) initially awarded a construction contract to Inter

| sl and Environmental Services, Inc. (Inter Island). 1d. at 192-
93, 53 P.3d at 800-01. kada Trucking Co. (Ckada) filed for an
adm nistrative review, and the hearings officer termnated the
contract with Inter Island. 1d. at 193-94, 53 P.3d at 801-02.
BWS t hen awarded the sanme contract to Ckada. 1d. at 194, 53 P.3d
at 802. Inter Island appealed the award. [d. While the appeal
ascended the rungs to the Hawai ‘i Suprene Court, Ckada conpl et ed
the construction contract. 1d. at 195, 53 P.3d at 803. The
suprene court ruled that Ckada's conpletion nooted Inter Island' s
appeal because Inter Island's only relief available under the
Procurenent Code (contract term nation) was no |onger avail able.
Id. at 196, 53 P.3d at 804. 1In reaching this holding, the court
drew parallels with two cases: (1) Wng v. Bd. of Regents, Uniyv.
of Hawaii, 62 Haw. 391, 396-97, 616 P.2d 201, 205 (1980) (the
graduation of appellant nooted his suit to enjoin university

di sci plinary proceedi ngs against hinm, and (2) CARL Corp. V.
State of Hawai ‘i, Dep't of Educ., (CARL Corp. I1) 93 Hawai ‘i 155,
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164, 997 P.2d 567, 576 (2000) (term nation of procurenent
contract nooted chall enge of contract award to third party).
Okada Trucki ng holds that courts should apply the

noot ness doctrine where the aggrieved party has al ready received
t he equi valent of the requested relief. 99 Hawai‘i at 196, 53
P.3d at 804. W conclude that a court cannot grant Stoneridge
the relief it requests (the original five-year tow contract)
because Stoneridge effectively received this relief through CCH s
continual awardi ng of energency tow contracts to Stoneridge for
five years. This series of energency tow contracts was the
functional equivalent of the five-year tow contract Stoneridge
sought. CCH essentially enployed Stoneridge's tow services for
Zones I11-1V-V for a five-year period.

This court is not unm ndful of Stoneridge's argunent
that had it been awarded the five-year tow contract, it would
have invested in capital inprovenents and bettered its long-term
position. Even if Stoneridge's inability to plan ahead and
invest in the future may have resulted in a loss to Stoneridge,
we agree with the circuit court that the reasoning in St. Pau
Fire & Marine Insurance Co. v. PepsiCo, Inc., 884 F.2d 688 (2nd
Cr. 1989), is applicable here. 1In St. Paul, PepsiCo paid St.
Paul $1, 600,000 pursuant to an interimarrangenent, although St.

Paul ' s conpl ai nt agai nst Pepsi Co pegged Pepsi Co's potenti al
l[iability at $1,020,000. 1d. at 694. The United States Court of
Appeal s for the Second Circuit determ ned that St. Paul's case
agai nst Pepsi Co was noot because St. Paul had al ready received
what it demanded from PepsiCo. 1d. Simlarly, Stoneridge's

savi ngs of $7,000 per nonth under the energency-tow contracts
amounts to nore than $400,000 in total savings over five years.
We agree with the circuit court that this total savings noots any
al l egation of |oss.
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We do not think the application of St. Paul requires an
evidentiary hearing to determne if the energency tow contracts
actually equate to the original five-year tow contract. It is
undi sputed that Stoneridge saved $7,000 a nonth on the emergency-
tow contract and that Stoneridge continually provided tow
services to CCH on this basis for five years. At a rate of
$7,000 a nonth over five years, Stoneridge would have saved a
total in fees to CCH of over $400,000. These facts strongly
support the conclusion that the emergency tow contracts were the
functional equivalent of the original five-year tow contract.

B. NO EXCEPTI ON TO THE MOOTNESS DOCTRI NE APPLI ES TO

STONERI DGE' S APPEAL. 2

Courts recogni ze an exception to the nootness doctrine
where the legal issues affect the public interest and are capabl e
of repetition, yet evade review. See Ckada Trucking, 99 Hawai ‘i
at 196, 53 P.3d at 804. Although issues arising under the
procurenent code affect the public interest, courts refuse to

apply an exception where these issues require "no additional
authoritative determnation.” |1d. at 197, 53 P.3d at 805
(quoting CARL Corp. Il, 95 Hawai ‘i at 165, 997 P.2d at 577).
Because we conclude that Stoneridge effectively received the

relief it requested, there is "no additional authoritative
determ nation” required on the issue of Stoneridge's entitlenent
to the original CCH five-year tow contract. W therefore decline
to extend the nootness exception to this issue.

We affirmthe circuit court's extension of the npotness
doctrine to Stoneridge's agency appeal .

2 No party argues for or against the application of an exception to the

moot ness doctri ne. However, we address the issue sua sponte.

8
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C. THERE 1S NO MERI T TO STONERI DGE' S REMAI NI NG PO NTS
OF ERROR

Stoneridge argues that this court should judicially
estop CCH from taking i nconsistent positions. Stoneridge alleges
that CCH in previous pleadings and argunents never argued that
the energency contracts were "the sanme as or the equival ent of
the five-year Contract," yet CCH takes that position now CCH
denies this characterization of its position. W concl ude that
there is no basis for applying judicial estoppel on these facts.
CCH previously argued that individual, tenporary contracts differ
fromthe five-year contract. CCH currently argues that the tota
benefit conferred on Stoneridge from CCH s continual awardi ng of
these contracts noots any claimof entitlenment to the five-year
contract. W see no inconsistency between these positions.

Stoneridge al so asserts a claimfor bad faith pursuant
to CARL Corp. v. State of Hawai ‘i, Departnent of Education, 85
Hawai ‘i 431, 946 P.2d 1 (1997), (CARL Corp. 1) and argues that
this authority requires us to remand this case for a

determ nation of attorney's fees and costs to Stoneridge. CARL
Corp. | provides the unsuccessful bidder a renmedy where the
bi dder neets a three-prong test:

[We hold that a protestor is entitled to recover its
attorney's fees incurred in prosecuting its protest if: (1)
the protestor has proven that the solicitation was in
violation of the Code; (2) the contract was awarded in
violation of HRS § 103D-701(f); and (3) the award of the
contract was in bad faith.

Id. at 460, 946 P.2d at 30. Because CCH never awarded the five-
year tow contract, Stoneridge cannot neet prong (2) of the test.
Addi tionally, Stoneridge does not argue that CCH s awardi ng of
the tenporary contracts was done in bad faith.

We accordingly reject Stoneridge's renaining clains.
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V. CONCLUSI ON
The Anended Judgnent filed on June 12, 2008 in the
Circuit Court of the First Gircuit is affirned.
DATED: Honol ul u, Hawai ‘i, Decenber 14, 2009.

On the briefs:

Mark S. Kawat a
for Plaintiff-Appellant.

Any R Kondo and Presi di ng Judge
Ceof frey M Kam
Deputi es Corporation Counsel,

City and County of Honol ul u,
for Def endant - Appel | ee.

Associ at e Judge

Associ at e Judge
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