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 The Honorable Greg K. Nakamura presided.1

2 Porter apparently lost control of his vehicle and drove it from his
girlfriend's driveway into the fence that separated the driveway and a
neighbor's yard.
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Defendant-Appellant Robert B. Porter (Porter) appeals

from the judgment entered by the Circuit Court of the Third

Circuit1 (circuit court) on September 16, 2008, convicting and

sentencing him, pursuant to a conditional no-contest plea, of

habitually operating a vehicle under the influence of an

intoxicant (habitually OVUII) in violation of Hawaii Revised

Statutes (HRS) § 291E-61.5 (2007).

It is undisputed in this case that Porter operated or

assumed actual physical control of a vehicle on private property2

while under the influence of an intoxicant.  Porter's sole point

on appeal is that the circuit court erred in denying his motion

to dismiss the charge against him because "[u]nder the relevant

provisions of HRS chapter 291E, a person commits the offense of

[habitually OVUII] and the offense of [OVUII] only if he or she

drives or assumes actual physical control of a vehicle upon a

public way, street, road, or highway while under the influence of

alcohol[.]"  (Emphasis in original.)
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In light of the Hawai#i Supreme Court's recent opinion

in State v. Wheeler, slip op. (No. 29149, Nov. 17, 2009), we

agree with Porter.

Accordingly, we vacate the judgment entered by the

circuit court on September 16, 2008 and remand this case to the

circuit court with instructions to grant Porter's motion to

dismiss.
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