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NO. 29517
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

IN THE MATTER OF THE ADOPTI ON OF
A MALE CH LD, BORN ON JULY 25, 2004

APPEAL FROM THE FAM LY COURT OF THE THIRD CIRCUI T
(FC-A No. 08-1-015)

SUMMARY DI SPOSI TI ON. ORDER
(By: Nakanmura, C. J., Watanabe, and Fujise, JJ.)

Followng a tragic incident in which Male Child Born on
July 25, 2004 (Child) wtnessed the killing of his nother by his
father (Father), the Famly Court of the Third Circuit® (famly
court) termnated Father's parental and custodial duties and
rights in Child and awarded pernmanent custody of Child to the
State of Hawai ‘i Departnment of Human Services (DHS). On My 27,
2008, DHS filed a petition for adoption and consented to the
adoption of Child by Child s maternal great-grandparents as being
in Child s best interests. On June 18, 2008, Child's paternal
grandparents filed a notion to intervene in the adoption
proceedi ng "for the purpose of opposing the adoption until such
time that [they] and their famly have regular and normalized
visitation rights with [Child]." Paternal grandparents argued
that they "had regul ar and on-going contact wwth [Child] since
his birth" and they and Child's cousins and aunts |ove Child and
"want to be able to have visits with [Child] and want to be
involved in his life."

At a June 19, 2008 hearing, paternal grandparents
requested that (1) the adoption be postponed until they
established regular visitation with Child because there is no
guarantee of their continued contact once the adoption is
granted; and (2) the famly court should conduct an evidentiary
hearing to receive the testinony of (a) paternal grandparents
therapist, (b) Child s guardian ad litem (c) maternal
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great -grandparents, (d) paternal grandnother, and (e) paterna
aunts.

Before ruling, the famly court heard brief remarks
fromChild s guardian ad Iitem nmaternal great-grandnother, and
paternal grandnother. The famly court also nentioned that it
had revi ewed and considered a statenment from paterna
grandparents' therapist, which was attached to the notion to
i ntervene.

The famly court orally denied the notion, finding that
the intervention was not in Child s best interests and visitation
with the paternal famly should be "resolved at the child s own
pace, . . . and not at anyone else's.” Wth the consent of DHS
and Child's guardian ad litem the famly court then orally
granted the petition for adoption.

On Septenber 10, 2008, the famly court entered the
adoption decree that naned maternal great-grandparents as Child's
adoptive parents. On Novenber 13, 2008, the famly court entered
"Fi ndi ngs of Fact and Conclusions of Law, Order on the Mtion to
Permt Paternal G andparents to Intervene as Parties[,]" denying
pat ernal grandparents' notion for intervention (Novenber 13, 2008
order denying intervention). This appeal foll owed.

Pat er nal grandparents advance the follow ng points of
error:

(1) "The [f]lam |y [c]ourt abused its discretion when
it inproperly denied [paternal grandparents] to present [sic]
evidence on their Mdtion to Intervene in the instant case" and
thereby "clearly violated [paternal grandparents'] due process
rights, and denied themthe ability to nmeaningfully participate
in the [a]doption, and to create a record upon which relief could
have been granted at either the [f]lamly [c]ourt or [a]ppellate
[c]ourt”;

(2) The famly court's Finding of Fact No. 4 that
"‘[t]here is no question that adoption of [Child] to the present
care providers is in [Child s] best interest and that it needs to
happen'" is unsupported by the record;
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(3) "[T]here is no basis for the [flJamly [c]ourt's
Fi ndi ngs of Fact [No.] 5 that the famlies wll come together and
wor k out sone resolution in this case"; and

(4) The famly court's Concl usion of Law No. 2 that
"It is not in [Child s] best interest to grant [p]aternal
[g]randparents['] notion to intervene" was based "upon an al nost
void record, that is inaccurate and inconplete[.]"

Upon a careful review of the record and the briefs
subm tted, and having given due consideration to the case | aw and
statutes relevant to the argunents advanced and the issues
rai sed, we respectfully disagree with paternal grandparents.
Wil e we acknow edge their desire to be assured of future contact
with Child, we cannot conclude that the famly court erred in
denying their notion to intervene.

Wth respect to intervention, Hawai ‘i Fam |y Court
Rul es Rule 24 (2006) states, in relevant part:

I NTERVENTI ON.

(a) Intervention of right. Upon tinmely application
anyone shall be permtted to intervene in an action:
(1) when a statute confers an unconditional right to
intervene; or (2) when the applicant clainms an interest
relating to the property, transaction or custody or
visitation of a mnor child which is the subject of the
action and the applicant is so situated that the disposition
of the action may as a practical matter inmpair or inpede the
applicant's ability to protect that interest, unless the
applicant's interest is adequately represented by existing
parties.

There is no Hawai ‘i statute that confers upon
noncust odi al grandparents an unconditional right to intervene in
an adoption proceeding. See Hawaii Revised Statutes (HRS)

8§ 578-2 (2006) (stating that consent to adoption nust be obtai ned
from anong other persons, the child s nother, father, or

per son/ agency having | egal custody of the child); HRS § 578-8(a)
(2006) ("No decree of adoption shall be entered unless a hearing
has been held at which the petitioner or petitioners, and any

| egal parent married to a petitioner, and any subject of the
adopti on whose consent is required, have personally appeared
before the court, unless expressly excused by the court. After
considering the petition and such evidence as the petitioners and
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any other properly interested person nmay wi sh to present, the
court may enter a decree of adoption[.]"); In re Adoption of

Wat son, 45 Haw. 69, 72-74, 80, 361 P.2d 1054, 1056-57, 1060
(1961) (holding that "[a]lthough a blood rel ative as paternal

gr andf at her, appellant was not a necessary party to the adoption
proceedi ng" and grandfather was "not a party entitled to appeal
in the absence of a legal interest or custodial right" because
"[a] person, whether related to a child or not, who does not have
any legal interest or custodial right in and to the child, cannot
assail an adoption decree on the basis that he was not nmade a
party to or given notice of the adoption proceedi ngs").

O her courts have simlarly held that noncust odi al
grandparents have no protected interest in their grandchild's
adoption proceedings. See Miullins v. Oregon, 57 F.3d 789, 797
(9th Cr. 1995) ("W therefore conclude that grandparents qua
grandparents have no constitutionally protected liberty interest
in the adoption of their children's offspring."); In re Adoption
of Tonpkins, 20 S.W3d 385, 387-88 (Ark. 2000) (holding that
"because [grandparents] had no court visitation rights regarding
[child] prior to the initiation of the adoption proceedi ngs and
had never stood in |loco parentis to their grandchildren[,]"
grandparents did not "have a sufficient interest in adoption
proceedings to intervene for the limted purpose of offering such
evidence as may be relevant to the focal issue, i.e., whether the
proposed adoption is in the best interest of the children").

I n addition, although paternal grandparents conpl ain
that they were denied an opportunity to neaningfully participate
in the adoption proceeding, the record indicates that the famly
court allowed themto present their reasons for opposing Child's
adoption. Before ruling at the June 19, 2008 hearing, the famly
court heard brief remarks fromChild's guardian ad |item
mat er nal great - grandnot her, and paternal grandnother, and the
famly court al so acknow edged reviewi ng the statenent from
pat ernal grandparents' therapist, which was attached to the
motion to intervene. O the w tnesses whom paternal grandparents
desired to have testify at the hearing, paternal aunts were the




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

only ones who did not speak and there is no indication that they
were present at the June 19, 2008 heari ng.

In light of the foregoing, the Novenber 13, 2008 order
denying intervention is hereby affirned.

DATED: Honol ul u, Hawai ‘i, Decenber 14, 2009.
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