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NO. 29536

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
CCOLSON LI NDBERG PALANI CHI NG Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
HONCLULU DI VI SI ON
(HPD Traffic No. 1DTA-08-07935)

SUVMARY DI SPOSI TI ON ORDER
(By: Nakamura, C. J., Watanabe and Fujise, JJ.)

Def endant - Appel | ant Col son Li ndberg Pal ani Chi ng
(Ching) appeals the Judgnent, entered on Novenber 28, 2008, in
the District Court of the First Crcuit, Honolulu D vision
(district court).?

Chi ng was convicted of Operating a Vehicle Under the
| nfl uence of an Intoxicant (QUVII), in violation of Hawaii
Revi sed Statutes 8§ 291E-61(a) (Supp. 2008).

On appeal, Ching contends the witten conplaint and
oral charge were insufficient because they failed to state an
essential elenent of the charge, i.e., that Ching operated or
assuned actual physical control of a vehicle upon a public way,
street, road, or highway.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resolve Ching's point of error as follows:

Prior to trial, Ching noved to dism ss the charge
because it failed to allege all the essential elenents of the
OvVUIl offense. The district court denied Ching's notion. "[T]he
operation of a vehicle on a public way, street, road, or highway
is an attendant circunstance of the offense of OQUII, and is

! The Honorable WIlliam A Cardwel | presided.
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therefore an element of the offense.” State v. Weeler,
No. 29149, 2009 W 3837633, at *8 (Haw. Novenber 17, 2009). The
failure to allege that Ching was driving a vehicle upon a public

way, street, road, or highway at the tine of the offense rendered
the charge deficient. 1d.

Ther ef or e,

| T | S HEREBY ORDERED THAT t he Novenber 28, 2008
Judgnent of the District Court of the First Crcuit, Honolulu
Division is vacated and the matter is remanded to the district
court with instructions to dism ss w thout prejudice.

DATED: Honol ul u, Hawai ‘i, Decenber 23, 2009.
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