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NO. 29622
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

PAME ANN MARY LEI LANI ROVANOG,
Petitioner- Appel | ant,
V.
STATE OF HAWAI ‘I, Respondent - Appel | ee,

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
HONOLULU DI VI SI ON
(CIVIL NO. 1SD08- 1-5)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanura, Chief Judge, Watanabe, and Leonard, JJ.)

Petitioner-Appellant Pame Ann Mary Leil ani Romano
(Romano) appeals fromthe Order Denying Petition for Post-
Conviction Relief, filed on January 27, 2009, in the D strict
Court of the First Grcuit (District Court).?

In the underlying crimnal case, Romano was found
guilty of prostitution. On February 27, 2007, Romano's
conviction was affirnmed by the Hawai ‘i Suprene Court in a
publ i shed opinion, State v. Romano, 114 Hawai ‘i 1, 155 P.3d 1102
(2007). The suprene court's published opinion sets forth a
t hor ough description of the rel evant background facts.

On July 18, 2008, Romano filed an "HRPP [ (Hawai ‘i Rul es
of Penal Procedure)] Rule 40 Petition to Vacate, Set Aside, or
Correct Judgnent Entered on August 26, 2003" (Petition). In her
Petition, Romano asserted the follow ng grounds for relief: (1)
she received ineffective assistance of counsel because her trial
counsel failed to (a) assert an entrapnent defense, (b)
investigate and talk to witnesses, and (c) pursue her assertion
that Oficer Jeffery Tallion (Oficer Tallion) was not the person
she net at a hotel room (2) the dissenting opinion by Justice

¥ The Honorable Faye M Koyanagi presided.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Levinson in Romano's direct appeal, Romano, 114 Hawai ‘i at 14-23,
155 P. 3d at 1115-24, was correct; (3) the Hawai ‘i Suprene Court
failed to take into consideration her "testinony regarding her
sel f-defense reaction at the time the [undercover] [o]fficer
demanded a bl ow job"; (4) the Honolulu Police Departnent's
attenpt to nmake a case based on her advertisenent for a nmassage
in the "Pennysaver" newspaper was unlawful; (5) the prosecution
did not prove its case beyond a reasonabl e doubt; and (6) the
statutory definition of prostitution, as applied to Romano's
conduct, violated her constitutional right to privacy.

On appeal, in addition to contending that the District
Court erred in rejecting the six grounds for relief stated in her
Petition, Ronmano alleges that: (7) she was prejudiced by not
receiving the answer filed by Respondent-Appell ee State of
Hawai ‘i (State) to her Petition; (8) the trial judge should have
recused herself because the judge "sided with the police
officer"; (9) Romano was forced to waive her right to a jury
trial because she had only $2,000 and her attorney refused to
proceed with a jury trial; and (10) the prostitution |aw, as
witten, is not applicable in "real life."

W resolve Romano's points of error as foll ows:

1. We reject Romano's claimthat she received
i neffective assistance of counsel.

Romano contends that her trial counsel was ineffective
for failing to assert entrapnent as a defense. However, she
provi des no facts or argunent in support of this contention.
Accordingly, this argunment is waived. HRAP Rule 28(b)(7) (2008)
("Points not argued may be deened waived."). In any event,
Romano asserted defenses of duress and |ack of crimnal intent at
trial. A claimof entrapment may have served to weaken the
def enses asserted by Romano. W w Il not second-guess reasonabl e
strategic decisions made by trial counsel. See State v. R chie,
88 Hawai ‘i 19, 39-40, 960 P.2d 1227, 1247-48 (1998); Briones v.
State, 74 Haw. 442, 462-63, 848 P.2d 966, 976 (1993).
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Romano clains that her trial counsel was ineffective
for failing to investigate and talk to additional w tnesses.
Romano, however, failed to produce affidavits or sworn statenents
descri bi ng what these w tnesses woul d have said and thus failed
to denonstrate that their testinony would have been favorable to
her case. Accordingly, Romano has not established any valid
basis for claimng that her counsel was ineffective for failing
to investigate and talk to additional wtnesses. See Richie, 88
Hawai ‘i at 39, 960 P.2d at 1247.

Romano clains that her trial counsel failed to pursue
her assertion that O ficer Tallion, who testified that Romano had
agreed to engage in sexual conduct for a fee, was not the person
she nmet at the hotel room W note, however, that: 1) Oficer
Tallion identified Romano as the person he had encountered in an
under cover capacity; 2) Oficer WlliamLurbe testified that he
arrested Romano for prostitution after receiving the pre-arranged
signal fromOficer Tallion; 3) Romano's testinony regarding the
details of her encounter with the undercover officer was
basically consistent with the details provided by Oficer
Tallion; and 4) Romano did not testify at trial that Oficer
Tallion was not the person she had encountered, despite having
the opportunity to do so, and instead only asserted that she did
not know if O ficer Tallion was the person she had tal ked to on
t he phone because the person on the phone gave her the nanme
"Scott Barnett." Under these circunstances, we concl ude that
Romano did not satisfy her burden of establishing ineffective
assi stance of counsel with respect to her claimthat her counsel
failed to follow up on her assertion that O ficer Tallion was not
t he person she had encountered. See id.

2. We reject the other five grounds for relief that
Romano raised in her Petition because we conclude that they are
w thout nmerit, were previously ruled upon, or were waived. See
HRPP Rule 40(a)(3); Stanley v. State, 76 Hawai ‘i 446, 450-51, 879
P.2d 551, 555-56 (1994).
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3. W reject Romano's claimthat she was prejudiced
by her failure to receive the State's answer to her Petition.
The State's answer contains a certificate of service in which the
Deputy Prosecuting Attorney certifies that the docunent "will be
served" on Romano. More inportantly, during the hearing on
Romano' s Petition, the District Court specifically asked Romano
whet her she had any response to the State's response to her

Petition, and Romano answered "No":

THE COURT: Ms. Romano, this is your Petition. Al
right. I'"ve received it. It's fairly well briefed.

If you'd like to argue anything further, that's not
contained in your Petition, you may do so at this tinme.

[ Romano] : No.

THE COURT: All right. MWhich would include a response
to the State's response to your Petition.

You do not wish to add anything further?

[ Romano] : No.

(Enmphasi s added.)

Romano' s answer to the above-enphasi zed portion of the
District Court's inquiry belies her claimthat she did not
receive the State's answer to her Petition. |In any event,
assum ng arguendo that Romano did not tinmely receive the State's
answer to her Petition in the District Court, Romano does not
articul ate on appeal what additional argunments she woul d have
made or specify how she was prejudiced by the failure to tinmely
receive the State's answer.? Thus, Romano has not denobnstrated
that she is entitled to any relief based on this claim

4. Romano' s renai ning clainms, which are set forth in
points (8) through (10) above, were not raised in Romano's
Petition. Accordingly, they are not properly before this court
on appeal and are deened waived. See Bitney v. Honolulu Police
Dept., 96 Hawai ‘i 243, 251, 30 P.3d 257, 265 (2001) ("Appellate

2/ Romano obviously was aware of the State's answer to her Petition when
she filed her opening brief in this appeal.
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courts wll not consider an issue not raised bel ow unless justice
so requires."” (internal quotation marks, brackets, and citation
omtted)); State v. lldefonso, 72 Haw. 573, 584, 827 P.2d 648,
655 (1992) (concluding that an argunent not raised at trial was
deened to have been wai ved on appeal).

W affirmthe Order Denying Petition for Post-
Conviction Relief that was filed by the District Court on January
27, 2009.

DATED: Honol ul u, Hawai ‘i, Decenmber 29, 2009.
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