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NO. 29711
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
IN THE MATTER OF THE TAX APPEAL OF ROBERTA JO MAHLER and

ARNCLD N. MAHLER, Pl aintiffs-Appellants, v. COUNTY OF
HAWAI ‘I , REAL PROPERTY TAX DI VI SI ON, Def endant - Appel | ee

APPEAL FROM THE TAX APPEAL COURT
(Tax Appeal Case No. 07-0105)

MEMORANDUM CPI NI ON
(By: Watanabe, Presiding J., Foley, and Fujise, JJ.)

Pl aintiffs-Appellants Roberta Jo Mahler and Arnold N
Mahl er (Arnold) (collectively, Mbhlers) appeal, pro se, from
(1) the Tax Appeal Court's! March 2, 2009 order denying the
Mahl ers' August 25, 2008 notion for summary judgnent; and (2) the
Tax Appeal Court's March 2, 2009 order granting summary judgnent

in favor of Defendant-Appellee County of Hawai ‘i, Real Property
Tax Division (County).
W affirm
BACKGROUND
Pursuant to a warranty deed recorded in the State of
Hawai ‘i , Bureau of Conveyances on January 8, 2007, Rabo

Agrifinance, Inc. (Rabo), a Del aware corporation that was the
successor by nerger to Rabo AgServices, Inc., an |owa
corporation, conveyed a 37.92-acre parcel of land located in
Hanekua, Hawai ‘i (Property) to the Mahlers. The Property had
been used by Rabo for agricultural (grazing and pasturing)
pur poses, and the Mahlers continued said use after purchasing the
Property.

On or about March 20, 2007, the County sent to Rabo,
"c/o Mahl er, Arnold/ Roberta (New Owers)[,]" a real property
assessnment notice for the July 1, 2007 to June 30, 2008 fi scal
year, informng Rabo and the Mahlers that the assessed and
net-taxabl e value for the Property as of January 1, 2007 had

! The Honorable Gary W B. Chang presided.
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i ncreased from"last year's" value of $12,700.00 to

$1, 398, 100.00. The result of the increased assessnent was that
the tax for the Property increased from $101. 10 for fiscal year
2006- 2007 to $11,620.51 for fiscal year 2007-2008.

The Mahlers filed a tinely notice of appeal to the
County of Hawai ‘i, Real Property Tax Board of Review (tax review
board), alleging, as grounds for the appeal, that "[t]here is
lack of uniformty or inequality resulting fromthe use of
illegal assessnment nethods or an error in the application of the
met hods."” I n support of their appeal, the Mahlers attached a
copy of a letter addressed to Arnold froma vice-president for
Rabo, which stated that (1) Rabo was not aware of any changes to
the Property's tax assessnent when it agreed to sell the Property
to the Mahlers in October 2006 and signed the cl osing docunents
for the sale of the Property in January 2007; (2) during the
entire tinme that Rabo owned the Property, Rabo used the Property
for grazing and/or pasturing cattle; (3) Rabo did not receive
fromthe County in 2006 a request to conplete a "Non-Dedi cated
Agricultural Use Application” form and (4) prior to Rabo's sale
of the Property to the Mahlers, the County's assessed val ue of
the Property was $12, 700. 00.

Along with their notice of appeal, the Mahlers
submtted to the County a "Non-Dedicated Agricultural Use
Application[,]" requesting that the Property be assessed for tax
pur poses based on its nondedicated agricultural use.? The County

2 Pursuant to Hawai ‘i County Code (HCC) § 19-57(a)(2) (2004), entitled
"Nondedi cated agricultural use assessnment":

(a) Lands classified and used for agriculture and which
are not dedicated pursuant to section 19-60, may be
assessed for real property tax purposes as established
in subsection (a)(2) of this section and shall be
subject to the followi ng:

(2) The portion of land that is commtted in
speci fic nondedi cated agricultural use shall be
assessed at two tinmes the dedicated agricultura
use value as established by the director of
finance under this chapter[.]

HCC § 19-60 (2005) is the ordinance that governs the dedication of land for
(continued...)
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granted the application, effective January 1, 2008. Therefore,
the Mahlers' tax for the Property was reduced substantially
begi nning with the 2008-2009 fiscal year.

The tax review board schedul ed a hearing on the
Mahl ers' appeal for 9 a.m on August 14, 2007. The Mahlers flew
fromtheir home in California to Hlo, Hawai ‘i to attend the
heari ng. However, on August 13, 2007, the Hawai ‘i County mayor
signed a proclamation, declaring a state of energency due to the
threat of Hurricane Flossie. As a result, the Mahlers' hearing
was cancel ed and the Mahlers were told that their hearing would
be reschedul ed.

The County subsequently mailed to the Mahlers a notice
that their hearing had been reschedul ed to Septenber 5, 2007.
The County clains that the certified mail return receipt attached
to the notice of reschedul ed hearing was signed® on Septenber 4,
2007. The Mahlers insist, however, that they did not receive the
notice until Septenber 7, 2007, after the hearing had al ready
taken place. The Mahlers state that after receiving the notice
fromthe County, Roberta "imediately called the Hlo Rea
Property Tax Division and was infornmed that the [tax review
board] held the hearing on Septenber 5 and deni ed our appeal."”

On Septenber 25, 2007, the tax review board filed a
deci si on sustaining the County's assessed value for the Property.

On Cctober 11, 2007, the Mahlers filed their notice of
appeal to the Tax Appeal Court. Attached to their notice of
appeal was a statenent in which the Mahlers asserted the
followi ng bases for their appeal: (1) The assessed val ue of

2(...continued)
commerci al agricultural use.

3 The County did not state who signed the receipt, and a copy of the
receipt is not contained in the record on appeal. W observe that Rule 8.1 of
the Rules of the Board of Review for the County of Hawai‘ (1999) provides
that "[i]n any appeal, all parties shall be served with a notice at |east five
(5) days before the date set for the hearing of the appeal. The notice shal
state the time and place of the hearing." This rule appears to conflict with
Hawaii Revised Statutes (HRS) 8§ 91-9.5 (1993), which is part of the Hawai
Admi nistrative Procedure Act that is applicable to contested case hearings
before county boards. HRS § 91-9.5(a) provides: "Unless otherwi se provided
by law, all parties shall be given witten notice of hearing by registered or
certified mail with return receipt requested at least fifteen days before the
hearing."
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their Property lacked uniformty and consistency with the
assessed val ues of the eight properties adjoining and conti guous
to the Mahlers' Property, since only the Mahlers' Property had
been subjected to an increase in real property taxes; (2) the use
of the Property for grazing of cattle and pasturing had not
changed; (3) prior to entering into the purchase agreenent for
the Property, they had personally reviewed the official County
property-tax assessnents for the Property for the past five years
and had been assured by their real estate broker, attorney, and
escrow agent that the approximately $100.00 yearly tax was
unlikely to change in the future as long as they did not nodify
the land use or build a structure on the Property; (3) they were
not informed of the change in the Property's assessed val ue until
receiving the tax bill in March 2007; (4) the intent of the

rel evant tax legislation was to i npose a higher tax where land in
agricultural use is converted "by the owner to any use other than
agriculture[,]" and the Mahl ers have not changed the use of the
Property; and (5) they were deni ed due process when they were not
"timely notified of a reschedul ed hearing pertaining to [their]
request for reconsideration of [their] tax assessnent for
2007-20008 [sic.]"

On August 25, 2008, the Mahlers filed a notion for
summary judgnent, arguing that the "[County] erred in their [sic]
assessnment of 2007-2008 as there was a lack of uniformty and
consistency. There is a need for equality of assessed val uations
of simlar adjoining contiguous properties.” The Mahlers stated
that "[a]s of date April 15, 2008, by witten notice fromthe
[ County], the 2008-2009 tax assessnent fromthe [County] has now
been revi sed downward from $1, 398, 100. 00 to $12, 700. 00 and the
tax bill for the 2008-2009 year has been revised from $11, 620. 51
to $106.05." The Mahlers requested that the Tax Appeal Court
i ssue an order nodifying the 2007-2008 assessnent for the
Property to $12,700.00 and an order nodifying their tax bill for
2007-2008 to $106. 05.

On Septenber 22, 2008, the County filed a response to
the Mahlers' notion for sunmary judgnment in which it also noved
for summary judgnment. The County initially observed that HCC

4


http:12,700.00
http:11,620.51
http:12,700.00
http:1,398,100.00

NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

8 19-57 "requires that owners requesting the non-dedi cated
agricultural use exenption file a Non-Dedicated Agricul tural Use

Application by Decenber 31 of the preceding year. Upon

approval

of the application, the exenption would be applied to the

followng tax year." The County argued that

[bl]y the Mahlers' own statements, the Mahlers did not own
the subject parcel of this appeal until January of 2008 and
so could not have been assessed at the $12, 700 non-dedi cat ed
agricultural use exenption under Section 19-57 of the [HCC]

val ue that they are claimng. To be eligible for the

non-dedi cated agricultural use exenption value for subject
tax year of 2007-2008, the Mahlers would have to have been
owners of the parcel in 2007; however, the Mahlers were not

t he owners in 2007. In the Mahlers' appeal, they claim

error by the County in citing to the fact that for the

2008- 2009 tax year, the assessed value is again $12,700. |In
point of fact, the 2008-2009 tax assessed value of $12, 700
evi dences the proper application of the law by the County,
since the Mahlers applied for the non-dedicated agricultura

use exenption on April 9, 2007, pursuant to

section 19-57(c)(1) as the owner of the [P]roperty pursuant
to section 19-57(c)(3), and it was granted as of January 1
of the followi ng year, which was 2008. Therefore applying
section 19-57(c)(4), the exenption was applied to the tax
year followi ng the application approval, and the Mahlers
were granted the non-dedicated agricultural use value of

$12,700 for the 2008-2009 tax year.

On March 2, 2009, the Tax Appeal Court entered an order

granting summary judgnent in favor of the County and an
denying the Mahler's notion for summary judgnment. This
f ol | owed.
| SSUES ON APPEAL
Al t hough the Mahl ers rai se nunerous points on

* The Mahlers presented the followi ng questions regarding the
Court's order granting the County's motion for summary judgnment:

l. Are pro se litigants entitled to a |libera

or der
appeal

appeal , *

Tax Appea

interpretation when considering a motion for summary

judgment ?

1. I's sunmary judgment appropriate where there are substantia
issues of material fact to be tried, and where the pleadings

on file, together with the affidavits, show that
genui ne issues as to numerous material facts?

I1'l. When appellee has failed to present any statenment

there are

of fact(s)

or exhibit(s) as to why appellants' assessment and taxes
have been increased, and appellants refute any basis or
validity for such increase, is sunmmary judgnment appropriate?

V. Is reversal of a summary judgment appropriate where the
documents provided as exhibits by appellee in their
(continued...)
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their argunents can be synthesized to four issues: (1) Wether
the Tax Appeal Court erred in granting the County's notion to set
asi de default judgnent, (2) whether they were deni ed due process
because the Tax Appeal Court decided the nerits of their appeal

wi t hout holding a hearing, (3) whether the Tax Appeal Court erred
in granting the County's notion for summary judgnment, and

(4) whether the Mahlers were entitled to have the Tax Appeal

Court enter findings of fact and concl usions of |aw

4...continued)
application for sunmary judgment are totally void of any
expl anati on why appell ants' assessment and taxes were
increased yet all such exhibits support the position of the
appel |l ant s?

V. Is the court bound to construe statues [sic] so as to avoid
absurd or unjust results?

VI . Shoul d | egi sl ati ons be construed to avoid inconsistency,
contradiction and illogicality?
VI, Is the prevailing goal of the courts toward disposition of

litigation on the nerits?

VIIlI. I's the fundamental requisite of due process of |law the
opportunity to be heard?

I X. Is the granting of summary judgment to appellee fatal to the
constitutional adequacy provided to appellants when
appel l ants have not had the opportunity to present genuine
issues of material facts or be heard by the court bel ow?

X. Do the due process clauses of the fifth and fourteenth
amendment s place upon the court the duty of fairness, and
wi t hout a hearing on the merits of the disputed clainms, has
the court denied appellants such rights by offending
el ementary standards of justice?

Xl . Is it an abuse of discretion if the trial court exceeds the
bounds or [sic] reason or disregards rules or principles of
|l aw or practice to the substantial detrinment of a party
litigant?

X, Does the court lack jurisdiction to entertain a notion for
summary judgment by appellee when appellee has failed to
respond to the notice of appeal?

XIll. Is there a need for equality of assessed val uations of
sim | ar adj oining contiguous properties?

XIV. |Is an appellant entitled to findings of fact and concl usions
of |l aw when appellant files a request purusant [sic] to HRAP
(10f)?

(Bol ded emphasis in original; formatting altered.)
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A

2007.

DI SCUSSI ON

The Tax Appeal Court Did Not Abuse Its Discretion in
Setting Aside the Default Judgment

The Mahlers filed their notice of appeal on Cctober 11,

Thereafter, according to the record on appeal, the

foll ow ng events occurred:

On Cctober 11, 2007, the clerk of the Tax Appeal Court
filed a notice of entry of appeal to the Tax Appeal
Court and a certificate of service that attested that a
copy of the notice of entry of appeal was served by the
clerk on the follow ng: Ws Takai (Takai), rea
property tax adm nistrator for the County; Lincoln S

T. Ashida, corporation counsel for the County; and the
Mahl ers.

On Decenber 14, 2007, Takai filed with the Tax Appea
Court, the certificate of appeal to the Tax Appeal

Court required by HRS § 232-18 (2001).°

On February 15, 2008, the Tax Appeal Court issued a
notice that a trial-setting status conference had been
schedul ed for April 7, 2008. At the conference, trial
was schedul ed to commence during the week of May 11,
20009.

On April 14, 2008, the County filed a notion to dism ss
the Mahl ers' appeal on grounds that the Mahl ers had

HRS § 232-18 provides:

Certificate of appeal to tax appeal court. Upon t he
perfecting of an appeal to the tax appeal court, the tax
assessor of the district fromwhich the appeal is taken
shall immediately send up to the tax appeal court a
certificate in which there shall be set forth the
information required by section 232-16 to be set forth in
the notice of appeal where an appeal is taken direct from
the assessnment to the tax appeal court.

The certificate shall be acconpanied by the taxpayer's
return, if any has been filed, a copy of the notice of
appeal to the state board of review, or equivalent
adm ni strative body established by county ordi nance, and any
amendments thereto, and the decision or action, if any, of
the state board of review or equival ent adm nistrative body.
Failure of the assessor to conply herewith shall not
prejudice or affect the taxpayer's, county's, or assessor's
appeal and the certificate of appeal may be amended at any
time up to the final determ nation of the appeal

7
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failed to effect service of their notice of appeal on
the County. The County noted that it had not filed an
answer due to the lack of service.

. On April 23, 2008, the Mahlers filed a notion for
directed order, requesting that the Tax Appeal Court
nodi fy the 2007-2008 fiscal year tax assessnent issued
by the County from $1, 398, 100. 00 to $12, 700. 00. The
Mahl ers also filed a nmenorandum of |aw in support of
their notion and in opposition to the County's notion
to dismss. Attached to the Mahlers' notion were
copies of a certified nmail receipt, postmarked
"10/09/2007[,]" and the return receipt for the
certified mail addressed to "Dept. Finance, 101 Pauah
St Ste #4, Hlo, H 96720" that appears to be signed by
an "R Rabago[.]"

. On May 8, 2008, the County filed a reply to the
Mahl ers' opposition to the County's notion to di sm ss,
noting that: "There is no 'R Rabago' enployed by the
[ County], Departnent of Finance or Real Property Tax
D vision. However, there is a 'R Rabago' enployed in
t he Machi ne Room of the County Cerk's Ofice." The
County requested, if the Tax Appeal Court did not grant
the County's notion to dismss, that a copy of the
noti ce of appeal be provided to the County and the
County be given |leave to file an answer to the notice
of appeal .

. On May 13, 2008, the County filed its answer to the
Mahl ers' notice of appeal.

. Pursuant to an order filed on May 28, 2008 (May 28,
2008 order), the Tax Appeal Court ordered that (1) the
Mahl ers serve their notice of appeal upon the County on
or before June 19, 2008 "in a manner required by |aw';
and (2) the County submt to the court an order
di sm ssing appeal if the Mahlers do not serve a notice
of appeal upon the County in a manner required by |aw
on or before June 19, 2008.

. On Cct ober 15, 2008, the Mahlers filed a notion for

8
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entry of default judgnent. |In their notion, the

Mahl ers al |l eged that they had conplied with the Tax

Appeal Court's May 28, 2008 order and served the notice

of appeal upon the County, but the County "has never

responded to the [May 28, 2008 order], nor has [the

County] filed a response to [the Mahlers'] Notice of

Appeal . "

. On Novenber 26, 2008, the County filed a notion for
order setting aside entry of default judgnent,
requesting that the Tax Appeal Court enter an order
"setting aside the Entry of Default filed Cctober 15,
2008."® In a declaration attached to the notion, a
deputy corporation counsel stated that because the
Mahl ers had served their notice of appeal on the County
by June 19, 2008 as directed by the Tax Appeal Court in
the May 28, 2008 order, the County filed its answer on
May 13, 2008 and was not required to submt to the Tax
Appeal Court an order dism ssing appeal.

. On January 28, 2009, the Tax Appeal Court entered an
order granting the County's notion for an order setting
aside the entry of default judgnment. The Tax Appeal
Court expressly clarified in its order that "at no
tinme, did this court intend to enter a default judgnment
agai nst [the County]. In any event, all relief
accorded in the Cctober 15, 2008 Entry of Default is
nullified by this order."

The Mahl ers claimon appeal that default judgment was
correctly granted and should not have been set aside because the
County did not respond to the notice of appeal and had no
"meritorious defense." W disagree.

HRCP Rul e 55(a) (1980) provides that "[w] hen a party
agai nst whom a judgnent for affirmative relief is sought has

5 The record on appeal contains neither an entry of default, nor an
entry of default judgment, see Hawai ‘i Rules of Civil Procedure (HRCP)
Rul e 55, and it is unclear to us whether the Tax Appeal Court entered default
or default judgnment. See Casuga v. Blanco, 99 Hawai ‘i 44, 50, 52 P.3d 298,
304 (App. 2002).
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failed to plead or otherw se defend as provided by these rul es
and that fact is nade to appear by affidavit or otherw se, the
clerk shall enter the party's default.” The record indicates
that the County filed its answer to the notice of appeal on
May 13, 2008. Additionally, the County filed a notion to dismss
and nunerous ot her pleadings in defending its position on appeal.
In First Hawaiian Bank v. Powers, 93 Hawai ‘i 174, 185, 998 P. 2d
55, 66 (App. 2000), this court held that the filing of an answer
and a notion to dismss by a party constitutes a pl eading or
defense, thus precluding the entry of default and default
judgnent. Therefore, default judgnent against the County was not
appropriate in this case and any default judgnent that may have
been entered agai nst the County was properly set aside.

B. Whet her the Mahlers Were Deni ed Due Process

The Mahlers claimthat they were deni ed due process
because the Tax Appeal Court did not hold a hearing on their
notion for summary judgnent and "there [were] numerous issues of
mat erial fact which required a hearing." The record indicates,
however, that on August 11, 2008, the Mahlers filed an
application for hearing to be held by subm ssion and specifically
requested, in light of Arnold s nedical condition, that the Tax
Appeal Court "decide the Application for Sumrmary Judgnent by
subm ssion rather than requiring [the Mahlers] to be present at
t he hearing."

Therefore, there is no nerit to the Mahlers
due- process claim

C. The Tax Appeal Court Correctly G anted Summary
Judgnent in the County's Favor

It is undisputed in this case that the Property
purchased by the Mahlers was, and is, currently being used for
agricultural purposes and, as such, is eligible to be taxed at
the lower rate for lands in nondedicated agricultural use. HCC
8 19-57(c) (2004) sets forth the process for applying for the
| ower tax rate:

(c) Application; filings; assessment effective; renewal

(1) The director [of finance for the County
(director)] shall prescribe the form of the

10
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nondedi cated agricultural use application

(2) The application shall be filed with the director
by December 31 of any cal endar year.

(3) The application for a nondedicated agricultura
use assessnent must be signed by all owners of
the | and being commtted

(4) If the application is approved, the assessnent
based upon the use requested in the application
shall be effective as of January 1 for the
following tax year.

(5) Renewal of the application shall be in such form
and at such time as required by the director.

(Enmphases added.)

Pursuant to HRS 8§ 232-13 (2001), " appeals fromthe tax
review board to the Tax Appeal Court are heard de novo. The
undi sput ed evidence in the record submtted to the Tax Appeal
Court reveals that the Mahlers did not becone the owners of the
Property until January 8, 2007. Therefore, they could not, and
did not, sign and file with the County by Decenber 31, 2006 an
application for a nondedi cated agricultural -use assessnent of the
Property. Having failed to neet the deadline set by HCC § 19-57
for filing an application for nondedi cated agricul tural -use
assessnent, the Mahlers were not, as a matter of law, entitled to
the lower tax rate for the Property for the 2007-2008 fi scal

" HRS § 232-13 provides, in pertinent part:

Hearing de novo; bill of particulars. The hearing
before the tax appeal court shall be a hearing de novo.
Irrespective of which party prevails in proceedi ngs before a
state board of review, or any equival ent adm nistrative body
establi shed by county ordinance, the assessment as made by
the assessor, or if increased by the board, or equival ent
county adm nistrative body, the assessment as so increased
shall be deemed prima facie correct. Each party shall have
the right to introduce, or the tax appeal court, of its own
motion, may require the taking of such evidence in relation
to the subject pending as in the court's discretion may be
deemed proper. The court, in the manner provided in
section 232-16, shall determne all questions of fact and
all questions of law, including constitutional questions,
involved in the appeal

The jurisdiction of the tax appeal court is limted to
the amount of valuation or taxes, as the case may be, in
di spute as shown on the one hand by the ampunt cl ai med by
the taxpayer or county and on the other hand by the anount
of the assessment, or if increased by the board, or
equi val ent county adm nistrative body the assessment as so
increased.

11
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year.

4. The Tax Appeal Court WAs Not Required to Enter
Fi ndi ngs of Fact and Concl usi ons of Law

The Mahl ers contend that despite their request, the Tax
Appeal Court did not enter findings of fact and concl usi ons of
| aw. Pursuant to HRCP Rule 52(a) (1980), however, "[f]indings of
fact and conclusions of |aw are unnecessary on deci sions of
nmotions under [Rule 56 (1980),]" which relates to notions for
summary judgnent. Therefore, in granting the County's notion for
summary judgnent, the Tax Appeal Court was not required to enter
findings of fact and concl usions of |aw

CONCLUSI ON

Based on the foregoing discussion, we affirmthe orders
entered by the Tax Appeal Court on March 2, 2009 that denied the
Mahl ers' August 25, 2008 notion for summary judgnent and granted
the County's notion for summary judgnent.

DATED: Honol ul u, Hawai ‘i, Decenber 17, 2009.

On the briefs:

Arnold N. Mahl er,
Plaintiff-Appellant, pro se.

Craig T. Masuda,

Deputy Cor porati on Counsel
County of Hawai ‘i,

f or Def endant - Appel | ee.
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