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NO. 29825

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ERI N Pl CARDY, Plaintiff-Appellant,
V.

SKY Rl VER MANAGEMENT, LLC, PI ERRE and PAMELA OM DYAR
ELAHE M R DJALALI OM DYAR;, ANNA CHRI STI AN; KEVI N MAHONEY;
DOUGLAS COOMBS, Def endant s- Appel | ees,

and

JOHN DOES 1-10; JANE DCES 1-10;: DCE PARTNERSH PS 1-10:
DOE CORPORATI ONS 1-10; and DOE GOVERNMENTAL ENTI TI ES 1-10,
Def endant s

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 09- 1- 0330)

ORDER DENYI NG OCTOBER 20, 2009 MOTION TO DI SM SS
APPEAL AND STRI KI NG NOVEMBER 5, 2009 REPLY NMEMORANDUM
(By: Nakamura, Chief Judge, Watanabe and Fol ey, JJ.)

Upon review of (1) Defendants-Appellees Sky River
Managenent, LLC, Pierre QOmdyar, Panela Om dyar, Elahe Mr
Djalali Omdyar, Anna Christian and Kevin Mahoney's (the
Appel | ees) COctober 20, 2009 notion to dism ss appellate court
case nunber 29825 for lack of jurisdiction, (2) Plaintiff-
Appel lant Erin Picardy's (Appellant Erin Picardy) Novenber 2,
2009 nmenorandumin opposition to the Appellees' Cctober 20, 2009
nmotion to dism ss appellate court case nunber 29825, (3) the
Appel | ees’ Novenber 5, 2009 reply nmenorandumin support of the
Appel | ees’ Cctober 20, 2009 notion to dism ss appellate court
case nunber 29825, and (4) the record, we initially note that

Rul e 27 of the Hawai ‘i Rul es of Appellate Procedure (HRAP) does
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not authorize a novant to file a reply nmenorandumin support of a
nmotion, and, thus, we hereby strike the Appellees' Novenber 5,
2009 reply nmenorandumin support of the Appellees' Cctober 20,
2009 notion to dism ss appellate court case nunber 29825 as
unaut hori zed. Furthernore, it appears that the Appellees
Cct ober 20, 2009 notion to dism ss appellate court case nunber
29825 lacks nerit, because we have jurisdiction over Appell ant
Erin Picardy's appeal fromthe Honorable Sabrina S. MKenna's
April 15, 2009 "Order G anting Defendants' Mtion to Stay
Proceedi ngs" (the April 15 order staying proceedi ngs pending
arbitration) pursuant to Hawaii Revised Statutes (HRS) § 641-1(a)
(1993 & Supp. 2008) and the coll ateral order doctrine.

HRS § 658A-28(a) (1) (Supp. 2008) authorizes an appeal

froman order denying a notion to conpel arbitration

8§ 658A-28. Appeals.
(a) An appeal may be taken from

) An order denying a notion to conpel arbitration

) An order granting a notion to stay arbitration;

) An order confirm ng or denying confirmation of an

awar d;
(4) An order nodifying or correcting an award;
(5) An order vacating an award wi thout directing a
rehearing; or
(6) A final judgnment entered pursuant to this chapter.

—_~—~—
WN P

(b) An appeal under this section shall be taken as from an
order or a judgnment in a civil action

HRS § 658A-28 (Supp. 2008) (enphasis added). However, HRS

8§ 658A-28(a) (1) does not authorize an appeal from an order
granting a notion to stay proceedi ngs pending arbitration.
Therefore, HRS 8 658A-28 does not authorize Appellant Erin
Picardy's appeal fromthe April 15 order staying proceedi ngs
pending arbitration. But HRS 8§ 658A-28 is not the sole authority
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for appeal s under the circunstances of this case.

HRS § 641-1(a) provides additional authority for
appeal s, authorizing appeals to the internedi ate court of appeals
fromfinal judgnents, orders, or decrees. Appeals under HRS
8 641-1 "shall be taken in the manner . . . provided by the rules
of the court.” HRS 8§ 641-1(c). Rule 58 of the Hawai ‘i Rul es of
Civil Procedure (HRCP) requires that "[e]very judgnment shall be
set forth on a separate docunent.” HRCP Rule 58. Based on
HRCP Rul e 58, the Suprenme Court of Hawai ‘i holds "[a]n appeal may
be taken . . . only after the orders have been reduced to a
j udgnent and the judgnent has been entered in favor of and
agai nst the appropriate parties pursuant to HRCP [Rule] 58[.]"
Jenkins v. Cades Schutte Flemng & Wight, 76 Hawai ‘i 115, 1109,

869 P.2d 1334, 1338 (1994). "An appeal froman order that is not
reduced to a judgnent in favor or against the party by the tine
the record is filed in the suprene court will be dismssed." 1d.
at 120, 869 P.2d at 1339 (footnote omtted). The circuit court
has not yet entered a final judgnment in this case. Nevertheless,
as an exception to the general rule requiring a final judgnent
for appealability under HRS § 641-1(a), the Suprene Court of
Hawai ‘i "ha[s], in rare situations, considered an interlocutory
order so effectively '"final' that [it] ha[s] exercised appellate
jurisdiction over an appeal that is neither a final judgnment nor
has been allowed by the circuit court under HRS § 641-1(b)."
Abrans v. Cades, Schutte, Flemng & Wight, 88 Hawai ‘i 319, 321,

966 P.2d 631, 633 (1998).
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Appellate jurisdiction in these cases is exercised under the
coll ateral order doctrine. These interlocutory appeals are
limted to orders falling in that small class which finally
determ ne clainms of right separable from and collateral to,
rights asserted in the action, too inmportant to be denied
review and too independent of the cause itself to require

t hat appellate consideration be deferred until the whole
case i s adjudicated.

Id. (citations and internal quotation marks omtted). [In order
to be appeal abl e under the collateral order doctrine, an appeal ed
order nust satisfy all three of the followi ng requirenments: "the
order nust [1] conclusively determ ne the disputed question,

[2] resolve an inportant issue conpletely separate fromthe
merits of the action, and [3] be effectively unrevi ewabl e on
appeal froma final judgnent."” [1d. at 322, 966 P.2d at 634
(citations and internal quotation marks omtted) (brackets in
original). The Suprene Court of Hawai ‘i has observed that it
"must construe the collateral order doctrine narrowWy and be

parsinmonious in its application.” Siangco v. Kasadate, 77

Hawai ‘i 157, 162, 883 P.2d 78, 83 (1994). OQherwise, "[a]llow ng
w despread appeals fromcollateral orders would frustrate the
pol i cy agai nst pieceneal appeals enbodied in HRS § 641-1." I1d.
Based on the collateral order doctrine, we have held
that "[a]n order granting a notion to conpel arbitration is final
and appeal abl e" under circunstances when such an order "is one of
that small category of orders which finally determ ne clains of

ri ght separable fromand collateral to, rights asserted in the

action, too inportant to be denied review and too i ndependent of
the cause itself to require that appellate consideration be

deferred until the whole case is adjudicated.” Sher v. Cella,

114 Hawai ‘i 263, 266-67, 160 P.3d 1250, 1253-54 (App. 2007)
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(citation and internal quotation marks omtted) (enphasis added).

In Sher v. Cella, the parties were litigating a "conplaint [that]

contained six counts: (1) msrepresentation and non-di scl osure,
(2) breach of contract, (3) breach of duty of good faith and fair
dealing, (4) negligence, (5) deceptive trade practices, and

(6) unjust enrichnment.” I|d. at 266, 160 P.3d at 1253. Thus,
when the circuit court entered an order granting a notion to
conpel arbitration of these causes of action, we held that, under
the collateral order doctrine, the "order granting [the] notion
to conpel arbitration is final and appealable[.]" 1d. at 266-67,
160 P.3d at 1253. In so holding, we followed the Suprene Court
of Hawaii's well established holding that, under the coll ateral
order doctrine, "orders granting stays and conpelling arbitration

are appeal able [final orders.]" Association of Owmers of Kuku

Plaza v. Swinerton & Wal berg Co., 68 Haw. 98, 107, 705 P.2d 28,

35 (1985); Douglass v. Pflueger Hawaii, Inc., 110 Hawai ‘i 520,

522 n.1, 135 P.3d 129, 131 n.1 (2006).

In the instant case, the April 15 order staying
proceedi ngs pending arbitration does not resolve the nerits of
Appel lant Erin Picardy's two causes of action for (I) fraud and
(I'1) intentional infliction of enotional distress. Instead, the
April 15 order staying proceedi ngs pending arbitration
(1) conclusively determ nes the disputed question whether
Appel lant Erin Picardy's two causes of action in the instant case
shoul d be stayed pending the arbitration of her father John
Picardy's related clains in Cvil No. 09-1-0290, and, thus,

(2) resolves this inportant arbitration issue that is conpletely
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separate fromand collateral to the nerits of the action, and
(3) is effectively unreviewabl e on appeal froma final judgnent.
Al though the April 15, 2009 order staying proceedi ngs pendi ng
arbitration does not conpel arbitration but, instead, stays
Appel lant Erin Picardy's clainms pending John Picardy's
arbitration, the Supreme Court of Hawai ‘i has specifically
"note[d] that an order granting a stay of proceedi ngs pendi ng
arbitration, like an order conpelling arbitration, is an

appeal able final order." Luke v. Gentry Realty, Ltd., 105

Hawai ‘i 241, 246 n.10, 96 P.3d 261, 266 n.10 (2004) (citation
omtted). W conclude, therefore, that the April 15 order
stayi ng proceedi ngs pending arbitration is an appeal able fi nal
order pursuant to HRS § 641-1(a) and the coll ateral order
doctrine.® Al of the Appellees' argunents to the contrary | ack
merit. Accordingly,

| T 1S HEREBY ORDERED t hat the Appell ees' Novenber 5,

2009 reply nmenorandumin support of the Appellees' Cctober 20,

! We note the follow ng unpublished dism ssal orders fromfive

appel |l ate cases involving appeals from orders compelling arbitration in
special circuit court civil proceedings that parties had initiated for the
pri mary purpose of adjudicating whether the parties' claim were subject to
mandat ory arbitration: Hawaii Government Enpl oyees Association, AFSCME, Loca
152, AFL-CIO v. Hawaii Health Systenms Corporation, No. 29661, 2009 WL 1879223
(Haw. Ct. App. June 29, 2009); Shelton v. Kaiser Foundation Health Plan, Inc.
No. 29754, 2009 WL 1805047 (Haw. Ct. App. June 23, 2009); Clever Construction

Inc., v. Alcone, No. 29320, 2008 WL 5049906 (Haw. Ct. App. Nov. 21, 2008);
Wlliams v. State of Hawai ‘i, No. 29209, 2008 W. 4649397 (Haw. Ct. App. Oct.
17, 2008); Brown v. Hawaii Medical Service Association, No. 29117, 2008 W
3148577 (Haw. Ct. App. Aug. 1, 2008). We dismi ssed these five appellate cases
because the circuit courts had not entered final judgnments, the appeal ed
orders conpelling arbitration resolved issues that were directly related to
the merits of each action, and, thus, the orders did not qualify as collatera
orders. The instant case is distinguishable fromthese five appellate cases
because, in the instant case, the April 15 order staying proceedi ngs pending
arbitration resolves an inportant issue that is collateral to the nmerits of
Appel lant Erin Picardy's two causes of action for (lI) fraud and

(1) intentional infliction of enotional distress.
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2009 notion to dism ss appellate court case nunber 29825 is
stricken as unaut horized under HRAP Rul e 27, and the Appell ees
Cct ober 20, 2009 notion to dism ss appellate court case nunber
29825 i s deni ed.

DATED: Honol ul u, Hawai ‘i, Decenber 21, 2009.

Chi ef Judge

Associ at e Judge

Associ at e Judge



