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NO. 29991

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

MATTHEW M RYAN, SR, Plaintiff-Appellee,
V.

CERTI FI ED MANAGEMENT, I NC., a Hawaii corporation,
Def endant - Appel | ant,

and
JAMES E. MCKELLAR, a Natural Person; et al.
Def endant s

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 08-1- 0388)

ORDER DI SM SSI NG APPEAL
FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Nakamura, C.J., Foley and Fujise, JJ.)

Upon review of the record, it appears that we |ack
jurisdiction over Defendant-Appellant Certified Managenent,
Inc.'s (Appellant Certified Managenent), appeal fromthe
Honorable Victoria S. Marks's July 29, 2009 "Final Judgnent
Pursuant to Rule 54(b) as to Defendant Certified Managenent,
Inc."s[,] Mdtion for an Award of Fees and Costs agai nst
Plaintiff" (the July 29, 2009 judgnent on attorneys' fees and
costs) because the July 29, 2009 judgnent on attorneys' fees and
costs does not enter judgnent on any of the parties' substantive
claims, and, absent the entry of an appeal able final judgnment on
a substantive claim the July 29, 2009 judgnent on attorneys'
fees and costs is not eligible for appellate revi ew

Hawaii Revised Statutes (HRS) 8§ 641-1(a) (1993 & Supp.
2008) authorizes appeals to the internediate court of appeals
from"final judgnments, orders, or decrees[.]" HRS § 641-1(a)
(1993 & Supp. 2008). Appeals under HRS § 641-1 "shall be taken
in the manner . . . provided by the rules of the court.” HRS
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8 641-1(c). Rule 58 of the Hawai ‘i Rules of G vil Procedure
(HRCP) requires that "[e]very judgnent shall be set forth on a

separate docunent."” HRCP Rule 58. Based on this requirenent
under HRCP Rul e 58, the suprene court has held that "[a] n appeal
may be taken . . . only after the orders have been reduced to a

j udgnent and the judgnent has been entered in favor of and

agai nst the appropriate parties pursuant to HRCP [Rule] 58[.]"
Jenkins v. Cades Schutte Flem ng & Wight, 76 Hawai ‘i 115, 119,
869 P.2d 1334, 1338 (1994). "[A]ln appeal from any judgnent wll
be dism ssed as premature if the judgnent does not, on its face,
either resolve all clains against all parties or contain the
finding necessary for certification under HRCP [Rul e] 54(b)."
Id. Therefore, when a party intends to appeal froma judgnent on
|l ess than all clains pursuant to HRCP Rul e 54(b), "the [HRCP
Rul e] 54(b) certification | anguage nmust be contained therein."
Oppenheiner v. AIG Hawaii Ins. Co., 77 Hawai ‘i 88, 93, 881 P.2d
1234, 1239 (1994).

The July 29, 2009 judgnent on attorneys' fees and costs
purports to enter judgnment on less than all clainms pursuant to
HRCP Rul e 54(b), and yet the July 29, 2009 judgnent on attorneys'
fees and costs does not contain the HRCP Rule 54(b) certification
| anguage expressly finding no just reason for delay in the entry
of judgment. More inportantly, however, the July 29, 2009
judgnent on attorneys' fees and costs does not enter judgnent on
any of the parties' substantive clains. Instead, the July 29,
2009 judgnment on attorneys' fees and costs nerely enters judgnment
as to an order denying Appellant Certified Managenent Certified
Managenment's notion for an award of attorneys fees and costs.

The suprenme court holds "that [a] circuit court's order awarding
attorneys' fees and costs may not be certified as a final

j udgnent, pursuant to HRCP Rul e 54(b), because such an order is
not a final decision with respect to a claimfor relief."”
Fujimto v. Au, 95 Hawai ‘i 116, 136 n.16, 19 P.3d 699, 719 n. 16
(2001) (citation and internal quotation nmarks omtted). "The
entry of judgnent and taxation of costs are separate |egal acts."
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CRSC, Inc. v. Sage Dianond Co., Inc., 95 Hawai ‘i 301, 307, 22
P.3d 97, 103 (App. 2001) (citation, internal quotation marks and
brackets omtted). Therefore, "[a]bsent entry of an appeal abl e
final judgnent on the clains [to which an award of attorneys'
fees and costs relates], the award of attorneys' fees and costs

is . . . not appealable.” Fujinoto, 95 Hawai ‘i at 123, 10 P. 3d
at 706; CRSC, Inc. v. Sage Dianond Co., Inc., 95 Hawai i at 306,
22 P.3d at 102. In the instant case, the circuit court has not

entered an appeal able final judgnent on any of the parties
substantive clains, and, thus, July 29, 2009 judgnent on
attorneys' fees and costs is not appeal abl e.

Absent an appeal abl e final judgnent, Appell ant
Certified Managenent's appeal is premature, and the internedi ate
court of appeals lacks jurisdiction over this appeal. Therefore,

| T 1S HEREBY ORDERED t hat appell ate court case nunber
29991 is dism ssed for |ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, Decenber 11, 2009.

Chi ef Judge

Associ at e Judge

Associ at e Judge



