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NO. 30020

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

LONGS DRUG STORES CALI FORNI A, I NC.,
Plaintiff-Appellant,

V.

LAHAI NA CANNERY NALL, LLC.,
Def endant/ Cross-Claim Plaintiff/
Third-Party Plaintiff/Appell ee,

and

CFT- HAWAI |, LLC,
Def endant / Cr oss- Cl ai m Def endant /
Third-Party Plaintiff/Appell ee,

and

WALGREEN COVPANY,
Def endant - Appel | ee

and
HAWAI | OMORI CORPORATI QN,
LI POA STAR, LLC and RDD, LLC,
Thi rd-Party Def endant s/ Appel | ees,
and

DOCE DEFENDANTS 1-10,
Def endant s- Appel | ees

APPEAL FROM THE Cl RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO. 08-1-0188)

ORDER DI SM SSI NG APPEAL
FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Nakamura, Chief Judge, Watanabe and Fujise, JJ.)

Upon review of the record, it appears that we | ack
jurisdiction over the appeal that Plaintiff-Appellant Longs Drug
Stores California, Inc. (Appellant Longs Drug Stores), has
asserted fromthe Honorable Joel E. August's July 28, 2009 "Final
Judgnent in Favor of Defendant Walgreen Co. as to Count |V of
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Plaintiff's First Arended Conplaint for Declaratory and
Injunctive Relief Filed April 24, 2008" (the July 28, 2009
j udgnent) because the July 29, 2009 judgnent does not satisfy the
requi renents for an appeal able final judgnment in Rules 54(b) and
58 of the Hawai ‘i Rules of G vil Procedure (HRCP) under the
hol ding in Jenkins v. Cades Schutte Flem ng & Wight, 76 Hawai ‘i
115, 119, 869 P.2d 1334, 1338 (1994).
Hawaii Revised Statutes (HRS) 8 641-1(a) (1993 & Supp.

2008) authorizes appeals to the internediate court of appeals
fromfinal judgnents, orders, or decrees. Appeals under HRS
8 641-1 "shall be taken in the manner . . . provided by the rules
of the court.” HRS 8§ 641-1(c). Under the rules of the court,
"[e]very judgnent shall be set forth on a separate docunent."”
HRCP Rul e 58. Based on this requirenent under HRCP Rul e 58, the
suprene court has held that "[a]n appeal may be taken . . . only
after the orders have been reduced to a judgnent and the judgnent
has been entered in favor of and against the appropriate parties
pursuant to HRCP [Rule] 58[.]" Jenkins, 76 Hawai ‘i at 119, 869
P.2d at 1338. Furthernore, "an appeal fromany judgnent wll be
di sm ssed as premature if the judgnent does not, on its face,
either resolve all clains against all parties or contain the
finding necessary for certification under HRCP [Rul e] 54(b)."
Id. (enphasis added). The finding necessary for certification is
"an express determnation that there is no just reason for del ay

for the entry of judgnent." HRCP Rule 54(b). Therefore,
when a party seeks appell ate review of an order that adjudicates
one or nore but fewer than all of the clains, the "party cannot
appeal from|[the] circuit court order even though the order may
contain [ HRCP Rul e] 54(b) certification | anguage; the order nust
be reduced to a judgnent and the [HRCP Rule] 54(b) certification
| anguage nust be contained therein." Oppenheiner v. AlG Hawai i
Ins. Co., 77 Hawai ‘i 88, 93, 881 P.2d 1234, 1239 (1994) (enphasis
added) .

The July 28, 2009 judgnent resolves one or nore but
fewer than all of the parties' clainms, but the July 28, 2009
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j udgnment does not contain an express finding of no just reason
for delay in the entry of judgnent, as HRCP Rul e 54(b) requires.
Therefore, the July 28, 2009 judgnment does not satisfy the
requi renents for an appeal abl e judgnment set forth in HRCP
Rul e 54(b) and HRCP Rul e 58 under the holding in Jenkins.

Absent an appeal abl e final judgnent, the appeal of
Appel l ant Longs Drug Stores is premature, and we | ack
jurisdiction over this appeal. Therefore,

| T 1S HEREBY ORDERED t hat appell ate court case nunber
30020 is dism ssed for |ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, Decenber 29, 2009.

Chi ef Judge

Associ at e Judge

Associ at e Judge



